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A COMPREHENSIVE LOOK AT

THE NORTH ATLANTIC TREATY ORGANIZATION

MUTUAL SUPPORT ACT OF 1979

by Captain Fred T. Pribble

ABSTRACT: This thesis examines the NATO Mutual Support Act

of 1979. A review of the legislative history raises serious

questions concerning DOD's implementation of the special

authorities for acquisition and transfer of logistic support

created by Congress through passage of the Act. This thesis

concludes that DOD implementation has been confusing and

overly restrictive and recommends that some statutory,

regulatory, and policy changes are warranted.
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I. INTRODUCTION

Beginning in the 1970's, Congress pressed the

Department of Defense (DOD) to reduce the number of

United States (U.S.) forces deployed in the European

theater. DOD efforts to improve the logistics "tooth-

to-tail" ratio resulted in significant reductions in

the number of combat service support troops stationed

in North Atlantic Treaty Organization (NATO) countries.

This decrease in U.S. support capability resulted in a

corresponding increase in reliance by U.S. forces on

our NATO allies for logistic support.

During this same time frame, U.S. forces acquired

and transferred support through the use of highly

formalized procedures. Logistic support, supplies, and

services were acquired, both from foreign government

and commercial sources alike, by resort to commercial

contracting methods and the application of U.S. domestic

procurement laws and regulations. On the transfer

side, provision of support by U.S. forces in response

to allied requests required processing a formal Foreign

Military Sales case under the Arms Export Control Act.

In practice, use of these formalized procedures

resulted in some untenable situations for U.S. forces

in training and on exercises with their NATO counter-

parts. For example, if an American unit on maneuvers

needed a tankful of gasoline from a Dutch unit, a

formal contract was required. Conversely, if a Dutch

unit was attached to an American battalion for a couple

1
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days training, a formal Foreign Military Sales case had

to be processed to provide food and billeting to the

Dutch.

As the frequency of U.S. requests grew, NATO

countries began to object to the contracting format

used by U.S. forces to acquire support. Their objec-

tions were based upon the inclusion of several "offen-

sive" clauses in the contract documents and the U.S.,s

rather dogmatic insistence on applying domestic

procurement laws and regulations to transactions

conducted in the European theater. As support was

requested at the government-to-government level, the

allies felt that agreements not contracts were the

proper document format. Further, sovereignty consid-

erations dictated that international agreements, not

U.S. domestic law, should govern these transactions.

Application of formal U.S. Foreign Military Sales

procedures to Alliance requests for routine logistics

support caused further friction. The situation deteri-

orated to the point that, in the months just prior to

Return of Forces to Germany (REFORGER) 1980, the

Netherlands, the Federal Republic of Germany, Belgium,

Italy and Norway indicated a refusal to provide support

to U.S. forces if commercial contracting methods were

to be used.

Faced with such widespread rejection to these

traditional methods of acquiring and transferring

support from our allies, DOD made several requests to

Congress for legislative relief. Congress responded

2



and, on August 4, 1980, President Carter signed into

law The NATO Mutual Support Act of 1979 (hereinafter

"NMSA" or "the Act").

The NMSA, as originally enacted, represented a

specific grant of authority to DOD to acquire and

transfer logistic support, supplies, and services for

the benefit of U.S. forces in the European theater. In

particular, Congress granted DOD special authority to

acquire NATO host nation support without the need to

resort to complex contracting procedures. In addition,

it authorized DOD, after consultation with the Depart-

ment of State, to enter into cross-servicing agreements

with our allies for the reciprocal provision of support.

This enabled U.S. forces to transfer routine logistic

* support outside Foreign Military Sales channels and,

again, to acquire support without the need to resort to

formal contracting procedures.

In passing the NMSA, Congress clearly authorized

DOD to create a separate, two-tracked system for

acquiring and transferring routine logistic support for

European based forces. Congress envisioned that this

would be a system parallel to, yet work in tandem with,

existing formalized procurement and transfer procedures.

For reasons largely unknown, DOD failed to fully

seize upon the initiatives provided by Congress through

passage of the NMSA. Instead, DOD implementing regula-

tions proved confusing and overly restrictive. Tragi-

cally, the NMSA authority was "wed" to existing

acquisition and logistics principles and procedures.

3
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Service usage of the NMSA, as a result, suffered

greatly from this confusion and these unnecessary

restrictions.

This paper presents a three-part, in-depth exami-

nation of this most important piece of legislation.

Starting with post World War II Europe, the first

section of the thesis concentrates on the changing

relationship between the U.S. and its European allies,

and traces the events leading up to passage of the Act.

The second part of the paper focuses on the Act.

All applicable DOD and Department of the Army (DA)

implementing guidance is incorporated in an attempt to

present a comprehensive yet workable picture of the Act

for the field practitioner.

SThe final section of the paper is devoted to a

critical analysis of the Act. This section focuses on

the major problems created by the DOD implementing

guidance and addresses some of the current problems

encountered in service usage of the NMSA. Emphasis is

on the problems and experiences of the U.S. Army Europe

and Seventh Army (USAREUR), the primary service user of

NMSA authority. Included, wherever appropriate, are

suggestions for legislative, regulatory, or policy

changes.

4
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II. HISTORICAL BACKGROUND

A. POST WORLD WAR II EUROPE

1. Offshore Procurement Agreements

Between 1952 and 1955, the U.S. concluded a series

of formal agreements with thirteen European countries
1

(memo countries) governing U.S. procurement of

services, supplies, and construction within their

respective countries. These agreements were executed

with countries participating in the Military Assistance
3

Program , and were part of the U.S. Offshore Acquisition
4

Program . They were designed to further foreign

assistance and to provide direct support to U.S. forces

0 either deployed or conducting exercises in these

countries.

These agreements are generally referred to as
6

Offshore Procurement Agreements , and were designed to

"spell out the parameters of the host nations' consent

under public international law to allow the United

States to exercise its sovereignty, i.e., authority to

contract, within the host nation's territorial juris-
",,7

diction. Subject to any country specific limitations,

Offshore Procurement Agreements authorized the U.S. to

acquire goods and services, within those countries,

through reliance on U.S. domestic laws, regulations and

procedures. 
8

5



In addition to providing the legal authority to

contract, these agreements were also an attempt by the

U.S. to assist rebuilding nations after the second
9

world war . In the early 1950's, the European economies

were in complete disarray. These countries were, for

the most part, "actively seeking United States military

procurement due to the poor economic situation existing

in their own countries and desire for hard currency and

aid under the Marshall Plan." 1 0

Offshore Procurement Agreements differed in form
11

and content from country to country. Typically,

however, they defined the extent to which the U.S.
12

could exercise its power to contract. The agreements

covered areas such as applicable contracting law;

standard contract terms and clauses; contract placement;

parties; assistance and enforcement; customs and
13

duties; and taxes. Offshore Procurement Agreements

typically provided two methods by which the U.S. could

acquire goods, services, and construction: direct and

indirect procurement. Direct procurement authorized

the U.S. to contract directly with a host nation

commercial firm or individual for the support required.1 4

Indirect procurement procedures required the U.S. to

make a request for support with host nation government.

The host nation would then either provide the goods or

services from its own inventories or resources or

subcontract with a commercial firm on behalf of the

U.S. Under the latter method, privity of contract

6



generally remained with the host nation and the commer-
15

cial contractor.

In the case of indirect procurements, the Offshore

Procurement Agreements, while providing the underlying

legal authority for the U.S. to contract, did not

operate as contractual instruments. Instead, the U.S.

and the host nation country negotiated standardized

contract documents known as "model contracts." 16 These

documents contained U.S. statutorily and regulatorily

required contract provisions and were used to contract

with the memo countries for all indirect acquisitions. 1 7

2. Foreign Military Sales Procedures

During this same period, all transfers or sales of

logistic support, supplies, and services by U.S. forces

to NATO forces required full compliance with the

formalized procedures for executing Foreign Military
18

Sales contained in the Arms Export Control Act.

Under the Arms Export Control Act, military sales are

construed to be an instrument of U.S. foreign policy.1 9

In order for a country to be eligible for Foreign

Military Sales, the following four conditions must be

met:

1. The sale in question would strengthen

U.S. security interests and promote world peace;

2. The President consents to the transfer;

7
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3. The country receiving the item must

agree to maintain the security of the item (so-called

third party transfer concerns); and

4. The receiving country is otherwise

eligible for transfer of the item. 2 0

Procedurally, Foreign Military Sales occur through

the negotiation and execution of formal government-to-

government agreements that are quasi-contractual in

nature. These agreements, embodied within the DD Form

1513, Letter of Offer and Acceptance, identify the

items or services involved, the general and specific

terms and conditions governing the sale, and the
21

estimated price. Of particular note is the pricing

requirement. A key element of DOD Foreign Military

* Sales policy is the requirement that the price represent

the full cost to the U.S. Government of the sale. 2 2

Full cost within the meaning used here includes the

actual cost of the military item and all defense

services to include all administrative costs as well as

a proportionate share of nonrecurring research and
23

development and production costs.

The general conditions (or "boilerplate") set out

in the DD Form 1513 contain several provisions, required

by U.S. law, which reserve certain rights to the U.S.

Taken in the aggregate, these reservations necessitate

characterizing the relationship created as quasi-
24

contractual. For example, on its part, the U.S. only

agrees to exert its "best efforts" to comply with the

terms of the agreement regarding costs, payment schedules

0
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25
and delivery dates. In addition, the U.S. reserves

the right to unilaterally terminate the sale in the
26

event of unusual or compelling circumstances.

Finally, the prices listed in the agreement are only

estimates. The receiving country, on the other hand,

agrees to open-ended liability, that is, to compensate

the U.S. for all costs associated with processing of
27

its Foreign Military Sales case.

The Arms Export Control Act required the U.S. to

open a Foreign Military Sales case in each instance

supplies or services from U.S. forces was requested.

Of particular concern to both U.S. and allied forces

was the requirement for full compliance with Foreign

Military Sales procedures during the conduct of NATO

training exercises.28 For example, the provision of

routine support requirements such as food, billeting,

or medical care to German or Dutch troops during a

combined field training exercise required full compliance

with Foreign Military Sales procedures outlined above.

B. THE PERIOD 1970 TO 1980

1. A Shift in Emphasis from "Tail-to-Teeth"

Prior to the 1970's, U.S. forces stationed in

Europe had little need for host nation support.29 The

logistic "tail" of the U.S. force structure provided

the bulk of supplies and services. This situation

changed dramatically in the 1970's as Congressional

9
9



pressure to improve the "tooth-to-tail" ratio in the

European theater resulted in serious reductions in the
30

numbers of U.S. support troops committed to NATO. As

a result, U.S. reliance on host nation support increased

as its own support capacity diminished.
3 1

In addition to reductions in deployed forces, the

1970's saw an increased emphasis on the need for

greater allied cooperation within the Alliance and a

corresponding emphasis on the development of more

efficient ways for NATO forces to achieve inter-
32

operability.

The increase in U.S. support requirements resulted

in greater use and reliance on the Offshore Procurement
33

Agreements and the model contract formats. Problems

began to surface involving use of these documents

"which could seriously impact U.S. force readiness."

NATO countries voiced strong objections to U.S. use of

commercial contracting methods for the acquisition of

supplies and services and to U.S. insistence on formal

Foreign Military Sales procedures under the Arms Export

Control Act for sales or transfers of like items. 3 5

The U.S. soon learned that, to satisfy the increased

support requirements, it could not expand the use of

nor otherwise continue to rely on Offshore Procurement

Agreements and the model contract formats established

in the 1950's.
3 6

10



2. NATO Country Objections

As post World War II Europe rebuilt, the European

member nations recovered both economically and politi-

cally. These recoveries were characterized by intense

feelings of nationalism.
3 7

NATO country objections and their combined resis-

tance to the use of Offshore Procurement Agreement

contracting methods grew during this time of increased
38

U.S. need for host nation support. Objections were

voiced for a variety of reasons. As a central point,

there was a universally held belief by the NATO nations

involved that political, economic and military conditions

which obtained in the 1950's were no longer valid. 3 9

The Alliance countries viewed the Offshore Procurement

Agreements as holdovers from the post World War II

recovery era, a time when their economies were in too

poor a condition to object to the methods which the
40

U.S. used to acquire support, supplies, and services.

At the heart of these objections were, of course,

dramatically improved economies and restored feelings

of nationalistic pride, country independence, and
41

sovereignty. NATO countries asserted that model

contract types were intended for use in strictly

commercial relationships. As between sovereigns, they
42

were viewed as objectionable per se. The general

feeling was that sovereigns should sign agreements, not
43

contracts. Moreover, it was particularly offensive

for a sovereign nation to be made subject to U.S.

11



0

domestic procurement law which dictated terms and
44

conditions to the host nation. It was also widely

felt among our allies that incorporation of domestic

statutory and regulatory provisions included in the
45

model contract format unilaterally favored the U.S.

Of particular interest, both the Federal Republic of

Germany and the Kingdom of the Netherlands went so far

as to refuse to accept even the terms "contract" and
"contracting officer" because of their increased

feelings of nationalism and their objections to the

concept of contracting between sovereign nations. 46

Some discussion of the nature and content of the

contract provisions found so objectionable by our NATO

allies is appropriate. The clauses contained in these

model contracts were drafted for use with American

commercial firms in the highly competitive U.S. markets.

Out of necessity, these clauses were drafted with the

intention of protecting U.S. Government interests and,

to a large degree, insulated the government from the

rigors of those same markets. The legislative history

of the NMSA correctly characterized U.S. adherence to

commercial contracting methods as "arrogant." 4 8

Of those clauses required by U.S. procurement law

to be included in the model contract format, three

proved to be the most troublesome: United States

Officials Not to Benefit; Covenant Against Contingent
49

Fees; and Gratuities.

Title 41, United States Code, section 22, requires

the inclusion in every government contract of a clause

0
12
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stating that no member of the U.S. Congress shall
50

benefit from the contract. In addition to the

obvious negative reflection on the integrity of the

host nation officials involved, European countries

simply failed to see the relevance of this provision. 1

From their perspective, members of the U.S. Congress

simply did "not have the leverage to influence European

national procurements." 52

Title 10, United States Code, section 2306(b),

requires that all government contracts include a clause

in which the contractor warrants that a commission has

not been paid to an agent hired for the specific
53

purpose of securing the contract award. NATO host

nations objected to making these warranties on the

grounds that "in dealings between nations such warranties

imply that the nation making the warranty is inferior

to the other and that dealings between them are not

based on a concept of equality." 5 4

Title 10, United States Code, section 2207,

directs that DOD put in all contracts, except those

contracts for personal services, a clause permitting

the U.S. Government to terminate the contract if it is

found that gratuities were offered to U.S. employees
55

involved in the contracting process. Again, the

Alliance countries generally felt the clause impugned

their integrity and that it was designed for commercial

contracts, not for support agreements at the government-

to-government level. 56

13



Some of these restrictive clauses had been subject

to waiver but only on a case-by-case basis. Each

request for waiver and supporting documentation had to

be forwarded through channels from Europe to Washington
57

for approval. In light of the ever increasing

reliance on host nation support, this process was

generally considered impractical, time consuming,

cumbersome, and nonresponsive to field commanders'
58

needs.

Particularly vexing to our NATO allies was the

fact that NATO had developed and implemented its own

system for the acquisition and transfer of logistic
59

support, supplies and services. NATO Standardized

Agreements (STANAGS) permitted member forces to provide

and acquire logistic support through use of a simplified0 60
requisition/voucher system. At this time, the U.S.,

a principal member of NATO, rather incongruously

continued to use commercial contracting methods and

formal Foreign Military Sales procedures, while espousing

the increased need for greater cooperation and inter-

operability between Alliance forces. 6 1

As a final note, the provision of logistic support,

supplies, or services to U.S. forces is a discretionary

act on the part of the host nation involved. It was

and remains today, unrealistic to require each NATO

country to become familiar with and be able to employ
62

different procedures for each sending state. An all

too common complaint from host nation officials was

their inability to efficiently satisfy these requirements,

1
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largely because of unfamiliarity with unique U.S.
63

procedures. Unfamiliarity with U.S. procedures also

resulted in higher administrative costs to the U.S. 64

3. Congressional Response to European Forces

Concerns

Return of Forces to Germany (REFORGER), 1976,

provided the first real incident where allies objected
65

to offshore procurement contracting methods. The

problems arose when the U.S. attempted to exercise its66 67

BENELUX66 Line of Communication agreements: "[NIATO

Allies balked at accepting required U.S. clauses and

threatened future refusal unless the United States

ceased its insistence on using specific objectionable

clauses."'
6 8

Subsequent annual REFORGER exercises presented
69

similar problems. The situation degenerated to the

point that, for REFORGER 1980, the Governments of the

Netherlands, the Federal Republic of Germany, Belgium,

Italy, and Norway indicated that, unless formal contract

requirements were waived, no logistic support would be

forthcoming. 70

In August 1980, Congress responded to repeated

requests for legislative relief by U.S. forces in

Europe by passing The North Atlantic Treaty Organization

Mutual Support Act of 1979.71 The Act responded to the

concerns of NATO countries and European based U.S.

forces by authorizing the acquisition of NATO host

0
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nation logistic support, supplies, and services without

the need to resort to complex contracting procedures. 7 2

The NMSA also allows our allies to acquire similar

support without having to apply for Foreign Military

Sales and comply with those formalized procedures. 7 3

Through passage of the NMSA, Congress intended to

provide DOD with sufficient authority to facilitate the

exchange of logistics support between U.S. and allied

military in training and exercises, thereby fostering
74

NATO readiness. In addition, the authority provided

in the NMSA was drafted in such a manner so as to

promote more and better use of host nation resources in

support of U.S. forces stationed in the European

theater.

S III. THE NORTH ATLANTIC TREATY ORGANIZATION (NATO)

MUTUAL SUPPORT ACT OF 1979 (NMSA)

A. OVERVIEW

Simply stated, the NMSA is a unique grant of

authority by Congress to the Secretary of Defense,

providing for the simplified acquisition and transfer

of routine logistic support, supplies, and services

between the armed forces of the U.S. and the armed

forces of the governments of NATO countries, NATO

subsidiary body organizations, and the armed forces of
76

the governments of other NMSA eligible countries.

1
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The Congressional grant of authority contained

within the NMSA is, in fact, three distinct, although

not entirely separate, legal authorities. The first

authority, termed "acquisition only" authority (or 2341

authority), empowers U.S. forces to acquire logistic

support directly from certain foreign governments and
77

international organizations.

The second grant of authority is cross-servicing
78

authority (or 2342 authority). It authorizes the

Secretary of Defense, after consultation with the

Secretary of State, to enter into agreements with the

armed forces of the governments of NATO countries, NATO

subsidiary body organizations, and the armed forces of

the governments of other NMSA eligible countries for
79

the reciprocal provision of logistic support. . It is

therefore authority for U.S. forces to both acquire and

transfer logistic support, supplies, and services. It

authorizes U.S. forces to conduct transfers of military

supplies and services outside of the Foreign Military

Sales arena and outside the requirements of the Arms
80

Export Control Act. As a precondition to its use,

however, cross-servicing authority requires the existence

of a mutual support agreement (also called a cross-

servicing or umbrella agreement) between the U.S. and
81

the intended supplying or receiving country.

The third and final legislative grant of authority

contained within the Act is waiver authority (or 2343
82

authority). This grant of authority provides for the

waiver of nine specific statutory provisions relating

1
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to the acquisition and transfer of logistic support,
83

supplies, and services. Waiver authority is normally

used in conjunction with acquisition only or cross-

servicing authority. It provides the legal basis

necessary to conclude acquisition and cross-servicing

agreements free from these statutory and regulatory

requirements which have proven so troublesome to our
84

allies in the past.

In addition to the three authorities cited above,

the NMSA also establishes pricing and reimbursement

procedures which govern the acquisition and transfer of
85

goods and services; prohibits the increase in inven-

tories and supplies of U.S. forces for the purpose of

transferring support to a qualifying country or NATO
86

subsidiary body; prescribes annual ceilings on

reimbursable credits and liabilities which may be
87

accrued by the U.S.; and establishes annual reporting

requirements to Congress for agreements and transactions

made under its authority.
8 8

As originally enacted, the NMSA was limited in its

application, geographically, to "Europe and adjacent
,89

waters." In 1986, Congress expanded the NMSA's

application to military forces of non-NATO qualifying

countries outside the European theater (NMSA eligible
90

countries). These 1986 amendments also provided for

application of the NMSA to the armed forces of NATO

countries, NATO subsidiary body organizations, and the

armed forces of NMSA eligible countries while they are

18
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stationed in, conducting training, or are otherwise
91

performing exercises in North America.

B. DEFINITION OF TERMS

A basic understanding of the terms used in NMSA

transactions is critical to a mastery of the area. As

will be discussed in later sections of this paper, many

problems in NMSA usage have been generated by inconsis-

tent application and inartful use of the terminology in

this specialized area of acquisition law. 9 2

Transactions under the NMSA may take one of two

basic forms: acquisitions or transfers. An "acquisition"

is defined as the U.S. obtaining logistic support,

supplies, or services from a NATO country, NATO subsidiary

body organization, or other NMSA eligible country.93

Acquisitions occur under either an acquisition agreement
94

made pursuant to the acquisition only authority or

under the terms of a mutual support agreement concluded
95

under the cross-servicing authority. An acquisition

may involve either the purchase, rental, or lease of

the desired logistic support, supplies, or services. 9 6

The term "transfer" denotes the provision of

logistic supplies, support, or services by U.S. forces

to a NATO country, NATO subsidiary body organization,
97

or other NMSA eligible country. Under the NMSA,

transfers may only be made using cross-servicing

authority, subject to the terms and conditions of the
98

relevant mutual support agreement.

1
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The Act provides that compensation for an acquisi-

tion or transfer may be made on either a reimbursable
99

or a nonreimbursable basis. A reimbursable transac-

tion is one where cash payment is made in the currency
100

of the supplying country. A nonreimbursable trans-

action may take one of two forms:

1. Replacement-in-kind -- replacement by

the receiving nation of supplies or services of an

identical nature to those received; or

2. Exchange -- replacement of supplies or

services of a substantially identical nature. Exchanges

require a determination by the issuing or receiving

U.S. organization that the replacement supplies or

services have the same "form, fit or function" as those

originally supplied.I01

C. PURPOSE

The NMSA has two primary peacetime purposes. The

first is training and exercise related. In this

regard, NMSA was passed to facilitate the interchange

of logistic support, supplies, and services between

U.S. military forces in training and exercises with

allied countries, thereby promoting common readiness in
102

the event of war.

The second purpose relates to the increased

reliance by U.S. forces on host nations for combat

support services. NMSA permits better use of host

nation resources for logistic support, supplies, and
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services by providing U.S. forces the ability to

acquire supplies and services without the need to

resort to "complex contracting procedures."'
1 0 3

Congress also passed the NMSA as part of a larger
104

plan to strengthen the NATO Alliance. As such, NMSA

provides DOD with a measure to improve standardization
105

and cooperation within the NATO alliance. Further,

the Act operates as a readiness enhancing measure by

facilitating mutual planning, interoperability training,

the conduct of multinational exercises and the overall
106

NATO deterrent posture. The Act also provides DOD

with the authority needed to fully implement NATO

STANAGS, thereby facilitating mutual logistic support

within the NATO alliance. 1 0 7  Finally, the Act also

gives DOD a clear-cut replacement-in-kind authority
108

which, heretofore, it lacked.

In summary, the NMSA was originally enacted to

alleviate the various problems that U.S. forces were

experiencing in acquiring NATO host nation logistic
109

support by simplifying acquisition procedures. The

1986 amendments expanded the geographical application

of the NMSA beyond "Europe and adjacent waters" by

specifically providing for U.S. support to NATO countries,

NATO subsidiary body organizations, and other NMSA

eligible countries stationed in, performing exercises,

or otherwise training in North America. 1 1 0  This

amendment is indicative of a clear Congressional intent

to provide the authority for meaningful reciprocal
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provision of logistic support, supplies, and services

to allied countries and NATO organizations.'
1 1

D. CONGRESSIONAL SAFEGUARDS

1. Generally

The legislative history indicates that Congress

had serious reservations about the extent of the

authority DOD was requesting in two earlier versions of

proposed legislation submitted by DOD for Congressional.

consideration. 112 Congress responded to both versions

with concern about the scope of the authority proposed

by DOD: "[T]he Department of Defense proposed to 'wipe

the books clean' of legislation in pursuit of vague,

undefined and unlimited objectives without any identi-

fication of specific statutory provisions that were

disabling. 113

In response to what was perceived by Congress as

an attempt by DOD to secure authority far in excess of

what was actually needed, Congress included in the Act

certain "safeguard" provisions designed to both limit

the authority it granted and to monitor DOD compliance

with both the letter and spirit of the new legislation. 1 1 4

Toward these ends, the NMSA, as originally enacted,

provided for the following:

1. Annual reports to Congress detailing the

nature and amount of all transactions under the authority

of this legislation;
1 1 5
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2. Prior review by Congress of implementing
116

regulations issued by DOD;

3. A ceiling on the dollar amount of the

transactions which may be conducted, in a fiscal year,

involving the acquisition and transfer of logistic
117

support;

4. Pricing principles to guarantee reci-

procity or, in the alternative, the application of Arms

Export Control Act pricing principles for non-reciprocal

sales or transfers;
1 1 8

5. A limitation on the provisions of law

which may be waived by U.S. forces in acquisitions to

only those provisions absolutely essential to meeting

the purpose of the legislation.1
1 9

* The following two sections discuss the major

legislative restrictions, placed on DOD by Congress in

using the NMSA authority. The final section focuses on

Congressional limitations placed upon the types of

support, supplies, and services which may be acquired

or transferred under NMSA authority.

2. NMSA "Ceiling" Authority

(a) Generally

Prior to enactment of the NMSA, Congress expressed

concern that DOD, if given the chance, would use this

new authority to "acquire virtually unlimited quantities

of military equipment from European sources in pursuit

23



of abstract political objectives such as the 'two-way

street' in defense trade."'12 0 As a result, the Act

contains limiting language and various control mechanisms

designed to prevent such an occurrence.

One such limitation imposed by Congress is contained
121

in section 2347 of the Act, which places limitations

or "ceilings" on the amounts that may be obligated or

accrued for reimbursable transactions by the U.S. in

any fiscal year. The ceilings do not apply to non-

reimbursable transactions unless converted to a reim-

bursable transaction because of nonreplacement during
122

the allotted 12-month period. In addition, these

limitations only apply during peacetime operations;

they do not apply during periods of active hostilities.1 2 3

* The limitations provided for NATO countries and subsidiary

bodies differ from those provided for NMSA eligible
124

non-NATO countries.

The imposition of limitations on the amounts that

may be expended by DOD on reimbursable NMSA acquisi-

tions and transfers in a given fiscal year, coupled

with the annual reporting requirements discussed

earlier, has necessitated the development of elaborate

systems within the service components for both requesting

NMSA ceiling authorization prior to entering into such

a transaction, as well as detailed post transaction
125

reporting requirements. The individual workings of

these systems are beyond the scope of this paper.

Suffice it to say, however, that any organization

planning to use NMSA authority should do so only after
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fully consulting and complying with individual service

requirements in this regard. 1 2 6

(b) Reimbursable Acquisitions

The NMSA limits the total amount of reimbursable

liabilities (purchases) involving NATO that the U.S.

forces may accrue in a given fiscal year to $150,000,000.127

Of that amount, the amount of supplies that may be pur-

chased, excluding petroleum, oil, and lubricants (POL),
128

is limited to $25,000,000. The purpose for the

ceiling on reimbursable transactions is to ensure that

the emphasis of acquisitions under NMSA authority

continues to remain on support services, as opposed to

hardware "where emotions and dollars run high."1 2 9

Regarding NMSA eligible non-NATO countries, the

Act places limits on the amounts of reimbursable

acquisitions which may be made within each country.

The total amount of reimbursable liabilities which can

be made by U.S. forces in a given fiscal year may not

exceed $10,000,000. Of that amount, only $2,500,000
130

may be expended for supplies, excluding, again, POL.

The $10,000,000 per country limit is in addition to the
131

$150,000,000 limit specified above for NATO.
132

The Army NMSA implementing regulation adds

further funding restrictions on NMSA usage. Reimburs-

able acquisition of logistics support chargeable to an

appropriation or fund for which the acquiring command

is not authorized to incur obligations is prohibited. 1 3 3

25



Further, reimbursable acquisitions and transfers will

not be made unless the following conditions are met:

1. Funds are available; and

2. Adequate acquisition or transfer ceiling

authority is available.1
3 4

(c) Reimbursable Transfers

The NMSA limits the total amount of reimbursable

credits (sales) involving NATO that the U.S. forces may
135

accrue in a given fiscal year to $100,000,000. The

amount of supplies that may be transferred is not
136

restricted further by the NMSA.

Regarding NMSA eligible non-NATO countries the Act

also places limits on the amounts of reimbursable137

credits which may be made on a per country basis.

The total amount of reimbursable credits which can be

accrued by U.S. forces in a given fiscal year may not

exceed $10,000,000. Again, the amount of supplies that

may be transferred is not restricted further. 1 3 8  The

$10,000,000 per country limit is in addition to the
139

$100,000,000 limit, specified above, for NATO.

3. Reporting Requirements

An additional safeguard built into this legislation

is the requirement for a detailed annual report to
140

Congress. The reporting requirement is intended to

give Congress a yearly opportunity to review DOD usage

0
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141
of NMSA authority. Of particular concern is that

DOD "does not expand the scope of the legislation by
,,142

'interpretation'.

Specifically, section 2349 of the Act requires

that the Secretary of Defense submit to Congress not

later than February first of each year, a report

containing:

1. A description of the agreements entered

into using NMSA authority during the fiscal year

preceding the year the report is submitted;

2. The dollar value of each reimbursable

acquisition or transfer by the U.S. for the agreements

and fiscal year in question;

3. A report of the nonreimbursable acquisi-

tions and transfers by the U.S. for the agreements and

the fiscal year in question; and

4. A description of the agreements entered

into (and expected to be concluded) under NMSA authority

expected to be in effect for the fiscal year in which

the report is submitted, together with an estimate of

the total dollar value of all acquisitions and transfers

expected to be concluded for the fiscal year in which

the report is submitted.1
4 3

4. Limited Definition of Logistic Support,

Supplies and Services

In addition to concern over what it perceived as a

DOD initiative to exempt itself from all procurement
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related legislation, Congress also saw the originally

proposed DOD drafts of the NMSA as an attempt to have

authority to acquire "virtually unlimited quantities of
"145

military equipment from European sources. In

response, the Act includes a limited definition of

logistic supplies, support, and services: "The term

'logistic support, supplies, and services' means food,

billeting, transportation, petroleum, oils, lubricants,

clothing, communications services, medical services,

ammunition, base operations support (and construction

incident to base operations support), storage services,

use of facilities, training services, spare parts and

components, repair and maintenance services, and port
146

services.

Acquisitions and transfers under the NMSA are

limited to the routine logistic support, supplies, and

services set out above. The legislative history, as

well as the Army regulation, specify additional items

which are excluded from coverage by NMSA authority:

1. major end items of organizational

equipment;

2. guided missiles;

3. chemical and nuclear munitions;

4. formal courses of military instruction;

5. distinctive military uniforms and

insignia;

6. major construction; and

7. guidance kits for bombs and other

munitions.1
4 7
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Initial quantities of replacement parts and spares for

major items of organizational equipment may also not be
148

acquired or transferred under the Act.

E. FORMS OF NMSA AUTHORITY

1. Acquisition Only Authority

(a) Generally

The rationale underlying both the acquisition only

and the cross-servicing authorities is "that the

traditional seller-customer concept is not appropriate

to the relationship between sovereign nations of an

alliance seeking to enhance military readiness through

0 cooperative arrangements to provide reciprocal logistical

support of a routine nature."1
4 9

150
Subject to the availability of funds, acquisition

only authority enables DOD to enter into agreements for

the acquisition of logistic support, supplies, and

services directly from governments of NATO countries,

NATO subsidiary body organizations, and governments of
151

NMSA eligible countries. This authority is limited
152

to acquisitions. It does not, however, require the

existence of a mutual support agreement as a prerequisite
153

to its use.

Transactions under acquisition only authority will

occur through negotiation and conclusion of an acquisi-
154

tion agreement. When signing this agreement,
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section 2343 of the Act authorizes the Secretary of

Defense to waive nine provisions of law generally

applicable to procurements.

Compensation for an acquisition only transaction

may be on either a reimbursable or a nonreimbursable
155

basis. Use of the acquisition only authority is

also subject to the policies and limitations imposed on

the waiver authority contained in section 2343 of the
156

Act.

(b). Applicability

As originally enacted, use of the NMSA was confined

to "Europe and Adjacent Waters." That term is defined

* as:

The territories of those NATO countries

and subsidiary bodies and those waters

within the 'North Atlantic Treaty Area'

as defined in the North Atlantic Treaty

(amended by the Protocols on the Acces-

sion of Spain, Greece, Turkey, and the

Federal Republic of Germany), excluding

North America. The NATO European

countries include Belgium, Denmark,

France, Germany, Greece, Iceland, Italy,

Luxembourg, the Netherlands, Norway,

Portugal, Spain, Turkey, and the United

Kingdom, and Canada when her forces are

3
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operating in Europe and adjacent
157

waters.

Congress expanded the applicability of the acqui-

sition only authority in the 1986 amendments to the
158

Act. This authority was extended to countries

which:

1. have a defense alliance with the U.S.;

2. permit the stationing of U.S. forces or

the homeporting of U.S. Naval vessels in such country;

3. have agreed to preposition U.S. materiel

in such country; or

4. serve as the host country to U.S.

military exercises or permit other military operations
159

Sby U.S. forces in such country.

Unlike cross-servicing authority, use of the

acquisition only authority with NATO countries and

subsidiary bodies, as well as NMSA eligible countries,

does not require Department of State consultation or

prior Congressional notification.
1 6 0

(c) Policies and Limitations

The legislative history clearly indicates that the

NMSA was intended to facilitate the acquisition by U.S.

forces of support, supplies, and services from host
161

nation sources. Specifically, the Act is designed

to aid in the acquisition of routine support such as

"base operations, including perimeter security, food
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services, maintenance and minor construction, transport,

dock-side services, and a host of other support services

which now draw off United States manpower from combat

and direct combat support.". 1 6 2

The Act identifies the nine statutory provisions

relating to the acquisition of logistic support,

supplies, and services which have proved troublesome in
163

the past and may be waived. Acquisitions under the

authority of NMSA, however, must comply in all respects

with other provisions of law, including any newly
164

enacted provisions. In addition, acquisitions under

NMSA must be conducted in accordance with "general

principles of prudent procurement practice" and must

use existing DOD acquisition and logistics princi-165
ples. As will be shown in the analysis portion of

this paper, this requirement has generated serious

questions about the applicability of DOD procurement

regulations to NMSA transactions.1
6 6

The DOD implementing directive encourages use of

the acquisition authorities contained within the NMSA

whenever acquisition of host nation support is advanta-
167

geous to the U.S. The NMSA applies to logistic

support, supplies, and services acquired from or

provided directly to foreign governments. NMSA does

not apply to logistic support, supplies, and services

acquired by U.S. forces from U.S. and foreign commercial
168

sources. Finally, U.S. forces may not use the NMSA

"to procure from any foreign government as a routine or

0
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normal source any goods or services reasonably available

from United States commercial sources."1 6 9

In its implementing guidance, DOD has restricted
170

use of the acquisition only authority. Apparently

for policy reasons, DOD has made cross-servicing

authority the preferred method U.S. forces should use

in both acquiring and transferring logistic support,

supplies, and services. Further, DOD has relegated the

acquisition only authority to use as an interim measure,

until a mutual support agreement can be concluded with

the supplying country or NATO subsidiary body organiza-

tion. 171

(d) Documentation Requirements

0 Under the NMSA, all acquisitions and transfers of

logistic support, supplies, and services must be
172

documented. Documentation can take many forms, and,

depending on the authority used, may involve a type of

"tiering"; that is, reference to and compliance with

one or more agreements previously executed at a higher

level.

All documentation of NMSA transactions, regardless

of the form or the level at which they are negotiated

and concluded, must meet minimum information or data
173

requirements. Information which must be covered in

the acquisition or transfer document includes: identi-

fication of the parties; an identifying agreement

number; transaction type; a U.S. Treasury appropriation
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account symbol; description of the supplies or services

involved; and the unit and total prices to be charged.1 7 4

Documentation is lacking for acquisition only

transactions because of the expressed preference of DOD
175

for use of the cross-servicing authority and for

other reasons which will be discussed in the analysis
176

portion of this thesis, DOD use of acquisition only

authority has been severely restricted. As a result,

the types of guidance and examples ("lessons learned")

normally gleaned from concluded agreements does not

exist.

2. Cross-Servicing Authority

(a) Generally

Cross-servicing authority was intended by Congress

to provide the statutory basis for simplified logistics

procedures during the course of combined training and
177

exercises. The NMSA authorizes DOD, after consulta-

tion with the Department of State, to enter into mutual

support agreements with designated countries and NATO

subsidiary bodies for the reciprocal provision of
178

logistic support, supplies, and services. Cross-

servicing authority is also combined with the waiver

authority to provide for the negotiation and conclusion

of mutual support agreements which provide for acquisi-

tions of logistic support free from the statutorily

required provisions which have proved troublesome to

0
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179
the Alliance countries. Transactions conducted

using cross-servicing authority are also limited by the
180

availability of appropriations.

The requirement to consult with the Secretary of

State prior to conclusion of cross-servicing agreements

was added by an amendment proposed by the House of
181

Representatives Committee on Foreign Affairs. The

purpose of this amendment was to provide an additional

control mechanism on the implementation of the transfer

aspects of the cross-servicing authority. Congress

felt that the consultation requirement would ensure

that cross-servicing authority would "be implemented in

a manner consistent with the worldwide arms transfer
182

and security assistance policies of the United States."

Under the terms and conditions of these country

specific mutual support agreements, U.S. forces may
183

both acquire and transfer logistic support. It is

important to restate, at this point, that DOD has

expressed a preference for the use of cross-servicing

authority in all transactions conducted by U.S. forces
184

under the NMSA.

Finally, compensation for acquisitions and transfers

under cross-servicing authority may be on a reimbursable

(cash payment) or a nonreimbursable basis (replacement-
185

in-kind or exchange).
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(b). Applicability

As originally enacted, the NMSA also restricted

use of cross-servicing authority to "Europe and adjacent

waters." The 1986 amendments to the NMSA expanded the

scope of this authority to provide for cross-servicing

agreements with the governments of non-NATO countries

where the U.S. agrees to provide logistic support,

supplies, and services to the military forces of such

country in return for the reciprocal provision of

support to U.S. forces deployed in that country or in

the military region in which such country is located. 1 8 6

Procedurally, the 1986 amendments require the

Secretary of Defense to "designate" non-NATO countries

as eligible for a cross-servicing agreement. This

designation, however, cannot occur until after prior

consultation by DOD with the Department of State and a

joint determination made that such a designation
187

promotes U.S. national security interests. In

addition, the Act, as amended, also requires a minimum

30 days prior notification of an intended NMSA eligi-

bility designation by DOD to the Senate Committees on

Armed Services and Foreign Relations and the House of

Representatives Committees on Armed Services and

Foreign Affairs.
1 8 8

The 1986 amendments to the Act also expanded the
189

cross-servicing authority of the Act. It provided

for agreements with NATO countries, NATO subsidiary

bodies and other NMSA eligible countries wherein the
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U.S. agrees to the reciprocal provision of logistic

support, supplies, and services with such country while

its military forces are stationed in North America or

are performing military exercises or are otherwise

training in North America.

(c) Policies and Limitations

Cross-servicing authority was originally intended

by Congress to provide a statutory basis for DOD to

both acquire and transfer support in a field environment.

Policies and limitations which apply to use of the

acquisition only authority would generally apply to
190

acquisitions of support here as well.

The basic advantage NMSA provides U.S. forces in

the area of transfers is the authorization to provide

logistic support, supplies, and services to qualified

foreign governments without having to treat each case

as a Foreign Military Sales transaction subject to the

rigors of the Arms Export Control Act191 This is not

to say, however, that Congress intended that the

transfer authority be implemented in a manner inconsi.s-

tent with "overall U.S. arms transfer and security

assistance policies."'192

The major Congressional safeguards designed to

prevent abuse of transfer authority include a ceiling

on the amount of transfers that may be made in a given
193

fiscal year; the requirement for transfer documenta-

tion to specify U.S. written consent to minimize

S.
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third-country transfers; and DOD assurances that,

because of the routine nature of the supplies and

services involved, no major end items of equipment or

single transfer transactions will occur triggering the

Congressional notification procedures of the Arms
195

Export Control Act.

As a further safeguard, transfers by U.S. forces

using NMSA authority may only take place under a mutual
196

support agreement, using cross-servicing authority.

Further, it is DOD policy that transfers by U.S. forces

should be designed to "facilitate mutual logistic

support between the United States and designated
,197

countries and NATO subsidiary bodies." Additionally,

transfers of logistic support should most commonly

occur "during combined exercises, training, deployments,

operations, or other cooperative efforts and for

unforeseen circumstances or exigencies when the recipient

may have a temporary need of logistic support, supplies,

and services."1
9 8

The NMSA may not be used to permit allied govern-

ments to use U.S. forces as normal or routine sources

for logistic support, supplies, and services available

from U.S. commercial sources or through Foreign Military
199

Sales procedures. Moreover, inventory levels of

U.S. forces may not be increased "in anticipation of

orders to be made by other countries pursuant to

agreements negotiated under the NMSA."'200 U.S. mili-

tary supply inventories are to be maintained at those

levels necessary to meet only our national security
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interests, and the NMSA is not designed to impact on
201

that standard. The reason for this restriction is

the Congressional perception that a potential exists

for allied countries:

to allow reductions in their stock

levels by relying on the U.S. supply

system instead of investing in their own

inventory. Such a practice would

obviously have a negative rather than a

positive effect on overall alliance

readiness and would constitute a form of

U.S. subsidy to NATO European military

forces.
2 0 2

The NMSA authorizes transfers of supplies and

* services to eligible countries and organizations

outside of Foreign Military Sales channels. The NMSA

does not, however, waive the requirements for controls
203

on third party transfers and item end use. As a

consequence, transfers will only occur under the

authority of a mutual support agreement. All mutual

support agreements contain a provision requiring that

each transfer of logistic support, supplies, or servic-

es by U.S. forces must be documented and that the basic

transfer document must stipulate that the support,

supplies or services provided may not be retransferred
204

without the prior written consent of the U.S.

For transfers of logistic support conducted in the

European theater, only logistic support, supplies, and

services in the inventory of U.S. forces (or otherwise

3
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under their control) may be used. For transfers

between U.S. forces and the armed forces of other NMSA

eligible countries, which occur outside of North

America, the logistic support, supplies, and services

transferred must come from the inventories (or control)

of U.S. forces deployed in that country or the military
206

region of the receiving country. Transfers occur-

ring in North America must involve logistic support,

supplies, and services from the inventory (or control)

of U.S. forces in North America, and must be limited to

satisfying receiving country requirements while they
207

are in North America.

(d) Documentation

There are normally three types of documents,

negotiated and concluded at different tiers or levels,

associated with a transaction conducted using the

cross-servicing authority of the NMSA. These documents

are: (1) the mutual support agreement (also called a
208

cross-servicing or "umbrella" agreement); (2) an

implementing arrangement (two types--general and
209 210

specific); and (3) orders-or requisitions.

As stated earlier, cross-servicing authority

requires the existence of a mutual support agreement as
211

a precondition to its use. A mutual support agree-

ment is best described as a bilateral government-to-

government agreement, between the U.S. and the government

of a NMSA qualified country or organization under which

0
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the parties agree to the reciprocal provision of

logistic support, supplies and services between their

respective military forces (or for the sole benefit of

U.S. forces in the case of a NATO subsidiary body

organization). 212

The mutual support agreement provides the legal

basis for and sets forth the principles by which

support, supplies, and services will be acquired and

transferred between the U.S. forces and the country or

organization involved. They are general in nature and,

as a rule, do not involve the request for either

supplies or services. Because they do not involve the

obligation of funds, mutual support agreements may
213

extend for an indefinite period of time. Mutual

support agreements are best understood by analogy to a

"basic ordering agreement" as that term is commonly

used in contracting circles.
2 1 4

Mutual support agreements, although similar in

character and content, differ from country-to-country.

For example, the mutual support agreement concluded
215

with the Federal Republic of Germany is unique in

that it only authorizes the U.S. to acquire logistic

support, supplies and services from one governmental
216

agency--the Federal Ministry of Defense. In addition,

unlike the waiver provisions of other mutual support

agreements, the German agreement authorizes the charging

of administrative and handling fees in the processing

of U.S. requirements.
2 1 7
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Mutual support agreements are negotiated and

concluded at the highest governmental levels. As such,

they are international agreements within the meaning of
218

DOD Directive 5530.3. The Congressional reporting
219

requirements of the Case Act also apply.

The mechanics by which supplies and services are

acquired or transferred under a specific mutual support

agreement involve the execution of an implementing

arrangement or an order or requisition. 2 2 0  An imple-

menting arrangement is an agreement which supplements a

mutual support agreement. By necessity, then, it is

negotiated and concluded pursuant to (or under) the

authority of the mutual support agreement and must

comply with its terms and conditions.
2 2 1

In the course of its NMSA practice, the Army has

further refined the term implementing arrangement to

provide for two different types: "specific" and "general."

Specific implementing arrangements are "used to satisfy

requirements for support of a particular project or

event."'222 They are funded documents, very much like

an order or requisition. A common situation where use

of a specific implementing arrangement would be appro-

priate is a joint NATO exercise. Specific implementing

arrangements, thus, are often the document format used

when the U.S. or its allies have support requirements

of an operational nature, involving some aspect of

field support.
2 2 3

A general implementing arrangement provides "a

framework for conducting transactions for recurring
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logistic support requirements with other NATO armed
,224

forces and NATO subsidiary bodies." Typically,

general implementing arrangements focus on a particular

area of recurring support such as base operations or
225

storage services. General implementing arrangements

are usually unfunded and may therefore be concluded for

an indefinite period.
2 2 6

As both specific and general implementing arrange-

ments are concluded under the authority of a mutual

support agreement, they are not considered international

agreements for purposes of DODD 5530.3 and the Case
227

Act.

Orders or requisitions represent the NMSA version

of the offer and acceptance document for specific

logistic support, supplies or services. 2 2 8  They are

funded documents, usually executed subject to the terms

and conditions of both an implementing arrangement and
229

a mutual support agreement. Most mutual support

agreements, however, allow for the direct placement of

orders or requisitions for emergency situations. 2 3 0

Transfers conducted under NMSA authority which

involve a NATO country or NATO subsidiary body organ-

ization will specify in the basic transfer document

that the goods or services provided by the U.S. forces

may not be retransferred by the receiving entity to any

country outside NATO without first receiving the
231.

written consent of the U.S. Government. Transfers

of logistic support, supplies, and services from U.S.

forces to NMSA eligible non-NATO countries will include

0
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a similar stipulation in the basic transfer document

limiting retransfer of the goods or services to those

situations where prior written consent of the U.S.

Government is obtained.
2 3 2

3. Waiver Authority

(a). Generally

Examination of the legislative history behind the

NMSA clearly indicates that waiver authority was meant

as a direct Congressional response to the concerns

voiced by our NATO allies concerning U.S. forces using

formal commercial contracting methods to acquire
233 234

logistic support. Under section 2343 of the Act,

0 Congress granted DOD the power to waive the following

nine provisions of law when conducting acquisitions

under NMSA acquisition only or cross-servicing authority:

(a) title 10, United States Code, section

2207; requires that DOD include in all contracts,

except those for personal services, a provision reserving

to the government the right to terminate the contract

if it is later found that gratuities were offered to

government employees involved in the acquisition

process. This clause also provides that, in addition

to breach of contract remedies, the government may seek

exemplary damages in an amount of between three and ten
235

times the amount of the gratuity.
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(b) title 10, United States Code, Section

2304(a); contains a the requirement to maximize the

number of sources in acquisitions in excess of $25,000.236

(c) title 10, United States Code, Section

2306(a); prohibits entering into contracts on a cost-plus-
237

percentage-of-cost basis.

(d) title 10, United States Code, Section

2306(b); the requirement to include a provision in all

negotiated contracts wherein the contractor warrants

that no person or agency was retained by the contractor

to obtain award of the contract for a commission or

contingent fee. If the warranty is violated, the U.S.
238

reserves the right to nullify the contract.

(e) title 10, United States Code, Section

2306(e); the requirement to include in all cost contracts

a clause requiring notification to DOD when fixed price

subcontracts are issued in excess of $25,000 or 5% of
239

the prime contract.

(f) title 10, United States Code, Section

2306(a); the requirement for contractors to submit

certified cost and pricing data on contract actions

expected to be in excess of $100,000. 2 4 0

(g) title 10, United States Code, Section

2313; the requirement to include in all cost-type

contracts a provision which guarantees government

access to contractor records involving the contract
241

until three years after final payment.

(h) title 41, United States Code, Section

22; directs that every government contract include a
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provision specifying that no member of Congress shall
242

benefit from the contract.

(i) title 50, United States Code, Appendix

2168; establishes a Cost Accounting Standards Board and

directs that in every negotiated contract or subcontract,

a provision be included requiring adherence to accounting
243

standards and practices set by the Board.

Except for these nine statutory provisions specif-

ically excluded from application to NMSA transactions

by the Act, acquisitions by U.S. forces of logistic

support, supplies, and services are subject to the

remaining requirements of the Armed Services Procurement

Act244 and all other statutory requirements.245

* (b) Policies and Limitations

In addition to applicable statutory requirements,

acquisitions under the authority of NMSA must comply

with "general principles of prudent procurement practice"

and, existing DOD acquisition and logistics principles. 2 4 6

These two vague limitations are the source of the much

heated controversy concerning applicability of the

Federal Acquisition Regulation (FAR) to NMSA transac-

tions. 247

Similarly, questions have arisen concerning which

personnel are authorized to execute NMSA transactions

on behalf of the government, particularly transactions

of a fund obligating nature (e.g., reimbursable acqui-

sitions). The controversy revolves around whether

4
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Congress, in limiting the NMSA waiver authority to nine

specific statutory provisions and otherwise requiring

that acquisitions conducted under NMSA authority comply

with the requirements of the Armed Services Procurement

Act, intended only warranted contracting officers (or

some recognized substitute such as an ordering officer)

to execute NMSA transactions involving the obligation

of funds. This issue and the controversy concerning

whether acquisitions conducted under NMSA authority

must comply with the FAR are issues which will be dealt

with, in depth, in the analysis portion of this thesis. 248

F. FINANCIAL POLICY

1 . Compensation

(a). Generally

This section discusses the three methods of

compensation provided for by the Act. Under the NMSA,
249

compensation may be on either a reimbursable or a
bai.250

nonreimbursab]e basis. Reimbursement as a method of

compensation simply means that cash payment for supplies

or services will be made in the currency of the supplying
251

country. Compensation on a nonreimbursable basis

involves replacement-in-kind or exchange as a method of

compensation. Replacement-in-kind is compensation by

replacement of supplies or services of an identical
252

nature to those provided. Exchange as a method of

4
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compensation denotes the replacement of supplies or
253

services of a "substantially" identical nature.

(b) Reimbursable Transactions

Reimbursable transactions are those acquisitions
254

and transfers which involve currency payments.

Section 2345(b) of the Act255 describes the methods for

calculating currency payments. The key feature of this

section is the emphasis it places on reciprocal pricing

principles.
2 5 6

In narrowing its focus on reciprocal pricing,

Congress was cognizant of U.S. pricing principles for

Foreign Military Sales cases under the Arms Export
257

Control Act. As you will recall, these pricing

principles require that the U.S. recoup all the costs
258

associated with the item involved. This routinely

requires adding "administrative surcharges, prorated

retirement costs, and so forth, into the price." 2 5 9

The end result is that the U.S. charges the receiving

country substantially more than U.S. forces would pay

for like items or services.
2 6 0

Congress realized that adhering to this pricing

mechanism for NMSA transactions invited the retaliatory

application of similar pricing methods by our allies to

the goods or services acquired by U.S. forces. The

authority to negotiate agreements reflecting reciprocal.

pricing principles was calculated to avoid this prob-
261

lem. In addition, Congress reasoned that if the

4
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supplying country charged the receiving country the

same price charged its own armed forces for similar

goods and services, the resulting price should be the

"lowest possible cost."'262 Alternatively, the NMSA

also provides that U.S. transfers (sales) of supplies

or services to a receiving country which has not agreed

to reciprocal pricing principles requires application

of the Arms Export Control Act pricing principles. 2 6 3

Finally, agreements involving reimbursable trans-

actions entered into by U.S. forces must also provide

that, for these transactions, credits and liabilities

accrued by the U.S. will be liquidated not less often

than once every three months by direct payment to the

supplying entity.
2 6 4

0 (c) Nonreimbursable Transactions

Congress also had a specific purpose in mind in

providing that compensation for goods or services

acquired or transferred under NMSA authority may be

made on a replacement-in-kind or an exchange basis.

These two methods of compensation relate to operational

support requirements and "are intended to provide

military field commanders with the flexibility to

accomplish mutual support on a basis of equitable

compensation while maximizing joint effectiveness

through the utilization of available supplies and

services.1,265
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DOD policy encourages the use of NMSA replacement-

in-kind or exchange procedures where "such transactions

enhance operational readiness, foster mutual planning,

advance cost-effective alternative means of support,

promote interoperability, or otherwise offer advantages

to the United States or are of mutual benefit to the
,,266

United States and other participating countries.

Replacement-in-kind or exchange entitlements will

be satisfied by the issuance or receipt of replacement

supplies or services within 12 months from the date of

the original transaction. 2 6 7  If compensation on a

nonreimbursable basis is not effected within this 12

month period, then the transaction must be converted to

a reimbursable (cash) one, and payment made within the
268

time periods specified for reimbursable transactions.

(d) Crediting of Receipts

Any receipt of payment by the U.S. shall be

credited to the applicable appropriation, account, and
269

DOD fund. Payments for logistic support, supplies,

and services provided by U.S. forces initially as a

reimbursable transaction will be credited to the DOD

fund or appropriation current at the time the material

was dropped from the inventory or when the services
270

were performed. Where compensation for a given

transaction was initially recorded as being on an

exchange or replacement-in-kind basis, but is subse-

quently converted to a reimbursable transaction (i.e.,

0
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because it has not occurred within the designated 12

month period), it shall be credited to the DOD fund or

appropriation current at the time of conversion to a

reimbursable transaction. 271

2. Pricing

(a) Generally

In reimbursable transactions involving cash

payments, the NMSA requires that the U.S. officials

involved in the acquisition or transfer give some

consideration to pricing before conclusion of the

transaction. 272 In the reimbursement situation, the

preference of the NMSA is first for an agreement based

on reciprocal pricing principles.273 In the event that

reciprocal pricing cannot be obtained, the Act then

requires that a price analysis be conducted and a

determination made that the prices to be charged under

the agreement are fair and reasonable. 2 74

Pricing for nonreimbursable transactions becomes

necessary only for those transactions conducted on an

exchange basis; that is to say, where identical supplies

or services are not available, and supplies or services

of a substantially identical nature are proposed as

compensation. In that situation, the Act requires that

a determination be made that the replacement supplies

or services have the same "form, fit and function" as

those originally provided. 2 7 5
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(b) Reimbursable Transactions

(1) Generally

276
Section 2344(b)(1) of the Act establishes the

pricing principles to be followed in acquisitions or

transfers where compensation is to be made on a reim-

bursable basis. Although the terminology used seems to

be directed to transactions made pursuant to a cross-

servicing agreement, the legislative history indicates

that Congress intended the reciprocal pricing principles

contained in this section to be applicable to transactions
277

using the acquisition only authority as well.

Accordingly, the pricing principles set out in the Act

* should be used for all acquisitions and transfers made

under NMSA authority.

Regarding the pricing of reimbursable transactions,
278

the primary focus of the Act is on reciprocal pricing.

Simply stated, reciprocal pricing means that the prices

charged for the support, supplies, or services provided

by the supplying country to the receiving country are

in parity with those prices charged to the supplying

country's own armed forces, regardless of whether the

supplies or services are procured by the supplying

country from a private contractor (indirect method) or

are provided directly from the supplying country's own
279

inventories or resources (direct method).

In the event that reciprocal pricing is not

provided for under the terms of the cross-servicing
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agreement or is otherwise not applicable to the trans-

action in question, 280 the Act requires that non-reciprocal

pricing principles be followed. That is to say, a

price analysis must be conducted and a determination

made that the prices to be charged are fair and reason-
281

able.

(2). Reciprocal Pricing Principles

The NMSA requires that for reimbursable acquisi-

tions, an attempt must first be made to secure certifi-

cation from the supplying country that reciprocal

pricing principles will apply to the transaction. 2 8 2

As stated earlier, reciprocal pricing is essentially

parity or equality in pricing. Inherent in the concept

of reciprocal pricing, and the rationale for the

legislative preference for this pricing method, is the

assumption that the reciprocal price is both the best

price obtainable by the supplying country and that it

is also a fair and reasonable price for the goods or
283

services involved. Consequently, if the supplying

country certifies that the prices to be charged the

receiving country are the same prices paid by its own

armed forces for identical supplies or services, then

the assumption can be made that these same prices are

fair and reasonable. The NMSA pricing requirements,

therefore, have been met and there is no further need

to perform a price analysis or make an independent

5
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determination as to the fairness or reasonableness of

the proposed price. 2 8 4

The Congressional viewpoint concerning the inherent

reliability of reciprocal pricing as a guarantor of

price reasonableness appears to -have been modified by a

recent change to the DOD implementing guidance regarding
285

the NMSA. This change limits use of the NMSA

authority to emergency situations when use of reciprocal

pricing in a given situation would result in the U.S.

paying a higher price for the goods or services than

through use of an available alternative method of

acquisition. 286

The implication of this new provision is that DOD

no longer considers it "prudent procurement practice"

* to rely solely on reciprocal pricing guarantees for the

attainment of a fair and reasonable price for a given

transaction. Rather, this shift in policy suggests

that for every reimbursable transaction, regardless of

the pricing method, a price analysis should be conducted

and an independent determination of price reasonableness

should be made. 2 8 7

As contemplated by the Act, reciprocal pricing for

the acquisition of support, supplies, or services may

take one of two forms, depending on the source of the

goods or services:

1. Where supplies or services are acquired

indirectly; that is where the supplying country acquires

the supplies or services from a private contractor for
288

the benefit of the receiving country; or

5
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2. Where the required supplies are furnished

from the inventory of the supplying country or where

support or services are provided by officers, employees,
289

or governmental agencies of the supplying country.

Where the goods or services are supplied indirectly

by a private contractor, the price to be charged the

receiving country must be equal to the price charged by

the contractor to the armed forces of the supplying
290

country. Prices charged in this situation may

differ slightly to account for differences due to

varying delivery schedules, points of delivery, and
291

other similar considerations. Where supplies or

services are provided directly from the inventories or

resources of the supplying country, the prices charged

will be identical to those prices charged by the
292

supplying country to its own armed forces. When

U.S. forces act as the supplier, prices charged shall

be equal to rates charged for the provision of logistic

support, supplies, and services to DOD component
293

services.

Finally, certification of reciprocal pricing

requires proper documentation. Where a guarantee of

reciprocal pricing is given in a transaction, a state-

ment to that effect should be included in the agreement,

implementing arrangement, order, or other fund obligating

document. In addition, some consideration should be

given to including a provision allowing U.S. Government

access to records to verify price reciprocity. 2 9 4

0
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(3) Nonreciprocal Pricing Principles

As stated earlier, the NMSA expresses a clear

preference for negotiation and adoption of reciprocal

pricing principles in acquisitions and transfers.

Failure to achieve a certification of reciprocal

pricing requires that, for an acquisition of logistic

support by U.S. forces, a price analysis must be

conducted and a determination made by the U.S. commander
295

delegated this responsibility that the prices to be

charged for the logistic support, supplies, or services
296

are fair and reasonable. If a price analysis is

conducted and a determination of a fair and reasonable

price cannot be made, then the proposed acquisition
297

Scannot take place.

The Act is silent as to guidance concerning what

form an acceptable price analysis must take. The

implementing DOD guidance states only that a price

analysis should be "based on prior experience and sup-

porting data and consider all applicable circumstances." 2 9 8

A great degree of flexibility is accorded to the

practitioner in this area. The method and degree of

the price analysis should vary depending on the circum-

stances of the particular acquisition, to include

consideration of the dollar value involved and the

complexity of the particular transaction. 299

The Act specifically provides for situations

involving transfers by the United States to a qualified

country which are not covered by reciprocal pricing

0
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principles. In all such cases, the pricing principles

contained within the Arms Export Control Act must be

applied.
3 0 0

(c) Nonreimbursable Transactions

As stated earlier, pricing for nonreimbursable

transactions becomes necessary only in the event

identical supplies or services are not available and

supplies or services of a substantially identical

nature are proposed as compensation for those supplies
301

or services provided. In that situation, the Act

requires that a determination be made that the intended

replacement supplies or services have the same "form,
302

fit and function" as those originally provided. It

is important to note that the replacement items must be

of equal value to those provided. They need not,
303

however, be of equal cost.

G. ALTERNATE METHODS FOR THE ACQUISITION OF

LOGISTIC SUPPORT, SUPPLIES AND SERVICES

1. NATO STANAGS

A STANAG "is the record of an agreement among

several or all NATO nations to adopt like or similar

military equipment, ammunition, supplies and stores,

and operational, logistical, and administrative proce-

dures."'304 STANAG's, then, are very much like a mutual.
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support agreement or general implementing arrangement

in that they set forth pre-agreed terms, conditions,

and procedures. They differ from NMSA agreements in

several key respects. First, STANAGS are generally

multilateral agreements (as opposed to bilateral) that

cover a wider range of subject matter areas than
305

logistical support, supplies, or services. More

importantly, a STANAG does not, by itself, constitute

legal authority for U.S. forces to acquire or transfer
306 aw 3 0 7

support. This requires a basis in U.S. law.

The policy of DOD is to encourage and support the
308

development and use of NATO STANAGS. Moreover,

implementation of the NMSA should not discourage or
309

replace the use of NATO STANAGS. Whenever possible,

NATO STANAG procedures and forms that meet minimum

essential data requirements should be used for NMSA
310

transactions. STANAG's and STANAG procedures (in

particular, pricing or repayment policies) may not be

used, however, if inconsistent with the NMSA. Minor

procedural differences should not preclude use of
31.1

STANAGS.

As a final point, NMSA provides a legal basis for
312

U.S. ratification and use of STANAGS. If another

authority can be used to ratify a STANAG, however, DOD
313

policy is to use such other authority. If the NMSA

is used as the legal authority to ratify all or a part

of a STANAG, ratification by the U.S. shall indicate

clearly which portion of the STANAG is ratified using
31.4

NMSA authority.
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2. NMSA/FAR Acquisitions

(a) Background

Congressional pressure in the 1970's to reduce the

force structure in Europe saw major cuts in the number

of support troops, resulting in greater reliance by

U.S. forces on NATO host nation countries for logistic
servces.315

support, supplies and services. Rigidly employed

methods for both acquiring support (commercial contracts)

and providing support (Foreign Military Sales procedures)

caused friction between the U.S. and its NATO allies. 3 1 6

The situation in the European theater of operations

deteriorated to the point that, for REFORGER 1980,

several key NATO countries refused to supply support0 317
under commercial contracts. The friction was

relieved and the support was provided largely through

promises by U.S. officials to our NATO allies that
318

legislative relief was imminent.

Congress provided that relief through passage of

the NMSA. In its original form, the Act contained

several safeguard provisions designed to monitor

implementation and prevent an overly broad interpreta-
319

tion by DOD. One such provision required that both

the acquisition only and cross-servicing authorities
320

would not be self-executing. Rather, it required

the Secretary of Defense to prescribe regulations

implementing these NMSA authorities and forward them to

5
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Congress for review at least sixty days prior to their

effective date.

The original DOD implementing regulations contained

confusing and limiting language which the services

interpreted as DOD policy to confine field use of the
321

NMSA to the cross-servicing authority of the Act.

The Army regulations reflected this perceived con-

straint on NMSA implementation: "The acquisition and

transfer of logistic support under this regulation will

be accomplished under the terms of a support agreement

or implementing arrangement."
3 2 2

DOD policy to implement only the cross-servicing

authority was problematic in several respects. In

response to field concerns, DOD approached Congress

* with two separate problems: (1) its inability to

acquire host nation support because of formal contract-

ing procedures; and (2) the inability to easily acquire
323

and transfer support in a field setting. Each

authority, then, was enacted for a specific purpose.

Acquisition only authority was designed to alleviate

problems in acquiring host nation support; cross-

servicing authority would facilitate the reciprocal
324

provision of support in training and exercises. The

fact the field needed both authorities is best illus-

trated by development of the NMSA/FAR acquisition

format.

Use of cross-servicing authority requires, as a

precondition, the existence of a mutual support agree-
325

ment. Further, mutual support agreements are
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negotiated at the government-to-government level,

having the full status of international agreements.

Largely because of their international status, negotia-

tion and conclusion of mutual support agreements was a

slow process. By April 1981 (a key planning time for
326

REFORGER), no agreements had been signed. Discus-

sions were ongoing, however, with the Federal Republic

of Germany, the Netherlands, Belgium, and the United
327

Kingdom. Only Belgium indicated that it might be

possible to conclude an agreement in time for REFORGER

1981. 328

USAREUR officials were faced with a very serious

problem. It looked like REFORGER 1981 would have to be
329

cancelled due to the lack of host nation support.

With the aid of USEUCOM officials (and with some

creative lawyering), however, a solution was soon

forthcoming.

Faced with the fact that the acquisition only and

cross-servicing authorities were not self-executing,

U.S. officials focused their attention on the waiver
330

authority of the Act. With regard to the waiver

authority, the view was formulated that Congress, in

passing this portion of the Act, meant to create a

third, separate, "stand alone" authority. That is, an

authority which by the terms of the statute was self-

executing and which could therefore be used immediately,

without the need for Congressionally reviewed imple-
331

menting regulations.
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The Head of the Contracting Activity (HCA) in

USAREUR was the Deputy Commander In Chief (DCINC). As

the HCA, he exercised general contracting authority and

was authorized to negotiate and conclude contracts
332

conforming to the Armed Services Procurement Act.

At this same time, there existed in USAREUR, an approved

deviation from all Defense Acquisition Regulation

regulatory requirements when U.S. forces contracted

with NATO host nations for services (and incidental
333

supplies) and for construction contracts.

U.S. officials combined the authority of the NMSA

to waive the nine most troublesome statutory provisions,

the general contracting authority of the DCINC, and the

DAR deviation from regulatory requirements and formed

the "hybrid" NMSA/DAR (now NMSA/FAR) acquisition

authority. A message was formulated and sent back to

Headquarters, Department of the Army (HQDA), indicating
334

the intent to use this new approach. USAREUR offi-

cials received no negative response from HQDA so the

NMSA/DAR acquisition format was implemented in time for
335

use in REFORGER 1981.

(b) Procedures

The creators of the NMSA/FAR acquisition format

felt that its use of the NMSA waiver authority made it

subject to all the limitations and requirements imposed
336

by the NMSA. Consequently, NMSA/FAR acquisitions

are subject to the $150 million obligational ceiling
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and they are reported to Congress annually. Further,

use of the NMSA/FAR transaction is limited to reimburs-

able acquisitions, because replacement-in-kind or

exchange transactions can only occur under acquisition
338

only or cross-servicing authority of the NMSA.
339

Because of the scope of the DAR deviation, use

of the NMSA/FAR authority is limited to acquisitions of

services (and incidental supplies). Supply acquisitions

are not covered by this approach. As an additional

safeguard, the file must contain a Determination and

Finding (D&F) supporting the decision to use this

format, a price analysis must be conducted, and a

determination as to a fair and reasonable price must

also be made. 3 4 0

IV. ANALYSIS

A. NMSA IMPLEMENTATION PROBLEMS

1. Overly Restrictive and Confusing Implementing

Regulations

The NMSA was passed with an effective date of
341

August 4, 1980. By the original terms of this

legislation, the acquisition only and cross-servicing

authorities contained within the Act were not self-

executing; they required that DOD prescribe implementing

regulations, reviewed by Congress, prior to use of the
342

authority. In promulgating these regulations,
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however, DOD failed "to fully recognize or embrace the

intent of Congress with regard to certain statutory

provisions and, therefore, did not reflect that intent
",343

in its implementing documents and procedures.

The original DOD regulation became effective in

August 1980. 34 Almost a full year later, none of the

services had promulgated their implementing guidance.

By the summer of 1981, it became clear that NMSA

authority would not be available in time for REFORGER.

DOD's implementing guidance was seen as the major

reason for the holdup:

The primary deterrent to a speedy

implementation has been the DOD guide-

lines, which served to confuse rather

than clarify the statutory authority.

The DOD implementing guidelines created

delays by including provisions more

restrictive than the Act, as well as by

poorly defining certain terms which have

only served to confuse the two statutory

authorities.
3 4 5

The DOD implementing regulation has been revised

twice since it became effective in August 1980. In its

present form, it is still overly restrictive, vague,

and confusing. This section will examine some of the

major problems created for the field by DOD's imple-

menting policies and guidance.

The NMSA clearly provided DOD with two distinct

acquisition authorities: (1) the authority to acquire
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goods and services through acquisition agreements

(acquisition only authority); and (2) the authority to

enter into cross-servicing agreements, after consultation

with the Department of State, for the acquisition and

transfer of logistic support, supplies, and services.

When first published, however, the DOD regulation

blurred this distinction by introduction of a new term,
"support agreements," 3 4 6 which was inartfully defined

347
and served to confuse the two authorities. One

reason the distinction between the two authorities was

important involved its impact on the appropriate level

of authority for concluding agreements in the European
348

theater. Implementation of the Act within USAREUR

was delayed as a result. 3 4 9

In the July 1984 revision to the DOD regulation,

DOD eliminated the term "support agreements."' 3 5 0  In

an attempt to clarify DOD's position, the revised

regulation stated, unequivocally, that the NMSA created

two separate forms of authority. It then described

each and declared DOD's intention to implement both. 3 5 1

DOD's implementation of the acquisition only authority

was, however, for unknown reasons, overly restrictive.

It prescribed a clear preference for use of the cross-

servicing authority and limited use of the acquisition

only authority as an interim measure; that is, only

until a cross-servicing agreement could be negotiated

and concluded.
3 5 2

As an aside, the July 1984 revision contained a

reference to and authorization for publication of a
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manual to provide guidance for acquisition only trans-
353

actions. January 1, 1985 was listed as the date by
354

which the manual would be published. To date,

however, no manual has been forthcoming. The current

revised regulation has dropped any reference to the

acquisition manual.

The current regulation also continues to limit use

of the acquisition only authority to situations of an

interim nature, until a cross-servicing agreement can
355

be concluded. Mutual support agreements have been

negotiated and concluded with Belgium, Canada, Denmark,

France, Germany, Italy, Luxembourg, the Netherlands,

Norway, Portugal, Spain, Turkey, the United Kingdom,

and the NATO Maintenance and Supply Activity. 3 5 6

Significantly, by limiting acquisition only authority

to interim use, DOD has, in effect, all but prohibited

its use by the services. That the services need

acquisition only authority is evidenced by the continued

viability of the NMSA/FAR format. 3 5 7

Finally, the current revised regulation continues

to provide problematic guidance to the field. Its use

of the term "acquisition," for example, is confusing

from the standpoint that the distinction between

acquisition only and cross-servicing authorities is

often merged. In some provisions the term is used to

apply to acquisitions conducted under acquisition only

authority358 and in still others the term refers to

both authorities.
3 5 9
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Additional examples of the problems generated by

the confusing and restrictive implementation by DOD of
360

the NMSA are discussed in succeeding sections.

Clearly, what is needed is a statement of DOD policy

which provides clear and concise guidance to the field

on NMSA usage. In addition, removal of the restrictions

on use of the acquisition only authority and publication

of an instructional manual on use of NMSA authority in

general would be of significant benefit to the services.

2. Different Support Requirements Warrant

Different Procedures

Many of the problems associated with implementation

of the NMSA stem from DOD's failure to recognize that

U.S. forces logistic support requirements are of two

fundamentally different kinds and the concomitant

failure to provide for separate procedures to accommo-

date these differences. The fact that there are two

different types of support requirements is reflected

both in the two different peacetime purposes of the

NMSA and the two different Congressional grants of

acquisition authority contained within the Act.

As you will recall, the two peace'time purposes of

the NMSA are to provide for simplified procedures to

facilitate the interchange of logistic support between

U.S. forces and the military forces of allied countries

in training and exercises and to permit better use of

host nation resources by providing U.S. forces with the
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means to acquire support services without the need to

resort to "complex contracting procedures." 361 Congress

granted DOD cross-servicing authority to provide for
362

support requirements of an "operational" nature. It

granted acquisition only authority to resolve problems

faced by U.S. forces in acquiring "host nation support." 3 6 3

It is at once axiomatic that U.S. forces operational

and host nation support requirements are fundamentally

different. Operational support requirements are

typified by the exigent circumstances encountered by

troops in a field environment. Accordingly, they are

driven by field conditions which require simplified,

mobile, and flexible procedures to accommodate the

exigencies involved. Operational support requirements

are characterized by one-of-a-kind, low dollar value

transactions. Examples of this type of support are

food, clothing, billeting, POL, transportation services,

ammunition, communication services, spare parts,
364

medical services, and training services.

Host nation support, on the other hand, is support

of a static and a recurring nature. The acquisition of

host nation support often necessitates the execution of

acquisition agreements of a highly complex nature,

applying over a long period of time, and involving a

large doll]ar amount. Examples of host nation support

include base operations support (including incidental.

minor construction), storage services, use of facilities,
365

and repair and maintenance services.
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As has already been shown, the original DOD

implementing regulation merged the distinction between

these two types of support requirements and their

corresponding NMSA authorities as well. In so doing,

DOD restricted NMSA usage to cross-servicing authority,

causing the birth of the hybrid NMSA/FAR authority.

Tragically, DOD failed to take full advantage of the

momentum generated by these legislative initiatives.

As a result, the NMSA has not and probably never will

realize its full potential.

An examination of the legislative history predating

passage of the NMSA clearly indicates that Congress was

aware of the differences in these support requirements. 3 6 6

Moreover, it is equally clear that Congress, by including

two separate authorities in the NMSA, intended each to

respond to a specific need: cross-servicing for

operational support; acquisition only for host nation
367

support. The fact that U.S. forces in the field

needed acquisition only authority is clearly evidenced

by the birth and subsequent growth of the NMSA/FAR

hybrid approach. The continued viability of the

NMSA/FAR approach is, again, proof of a present need

for a stand alone acquisition only authority.

The two sections that follow will examine each of

these different support requirements, focusing on the

problems unique to each. Special emphasis is placed on

the continued need for separate policies and procedures

responsive to the unique problems generated by each

form of support.
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B. OPERATIONAL SUPPORT REQUIREMENTS

1. Introduction

Operational support concerns, as reflected in

NMSA's legislative history, focus on the need to resort

to Foreign Military Sales procedures to transfer

support to our allies in combined training and exercises

and the need for U.S. forces to resort to formal,

time-consuming contracting procedures to meet emergency
368

logistics requirements under field conditions. In

short, what the U.S. forces in the field needed was

(and is) a simplified, flexible, and deployable system

by which to acquire and transfer operational support.

What they received were traditional contracting proce-

dures, minus the nine statutory provisions waived by

operation of the Act.

Once again, confusing and restrictive DOD policy

was the source of the problem. The legislative history

expressed concern that acquisitions under NMSA authority

should comply with "general principles of prudent

procurement practice."'369 This concern was liberally

interpreted by DOD officials as evidence of an expressed

intent to "graft" the newly enacted NMSA authority onto

the existing DOD procurement system, as implemented by

the then DAR. What this did, in effect, was "wed"

implementation and usage of the NMSA to the contracting

community, with only secondary involvement by the

logistics community. This is not to suggest that
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overall responsibility for the NMSA belongs entirely in

either camp. Rather, for purposes of operational

support requirements, primary responsibility should

reside with the logisticians. As will be shown in the

next section, because of its complexities and high

dollar value, responsibility for host nation support

quite correctly requires the involvement of the con-
370

tracting community.

As a result of DOD's adherence to established

contracting channels in implementation of the NMSA,

questions concerning DAR/FAR applicability have plagued

NMSA usage since its inception. The following sections

examine this controversy. The concluding section

discusses the unique opportunity for field usage

presented by the NMSA, with suggestions for establish-

ment of a procedure to create a truly deployable

cross-servicing system.

2. FAR Applicability

The question of FAR applicability to NMSA transac-

tions is essentially a question of Congressional

intent. More specifically, in passing the NMSA, did

Congress intend it to be an extension of the Armed

Services Procurement Act (ASPA) and, therefore, subject

to the existing system of implementing regulations? Or

did Congress, in enacting this new legislation, intend

to create a truly separate authority, requiring the

creation of its own, parallel system, drawing on the
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DAR only for its experience and expertise on an as

needed basis? This question and those corollary to it

have been among the most intensely debated questions
371

surrounding passage of the Act.

Those individuals advocating the NMSA as an

extension of the ASPA (and therefore subject to the

FAR) argue that Congress intended the NMSA to be

authority for DOD to use simplified contracting proce-

dures to enter into agreements with qualified govern-

ments and NATO subsidiary body organizations for the

acquisition or reciprocal provision of logistic support,

supplies, and services. In support of this position,
372

they point to section 2343(a) of the Act which

provides that, with the exception of the nine statutory

provisions which may be waived, NMSA transactions must,

in all other respects, comply with the ASPA. Since the

ASPA applies to all NMSA transactions, and the FAR

implements ASPA within DOD, then it necessarily follows
373

that the FAR applies to all NMSA transactions.

As further support for this proposition, proponents

of this position point to evidence of DOD's intent to

make the NMSA subject to the FAR in the implementing

regulation. That regulation provides that acquisitions

conducted under NMSA authority shall comply with
"general principles of prudent procurement practice"374

and that when implementing the NMSA existing DOD
375

acquisition and logistics principles will- be used.

Resolution of this question requires reference to
376

the Act as originally passed. The Act provided that
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the authorities conferred by the NMSA for DOD to enter

into acquisition only and cross-servicing agreements

were not self-executing. Rather, the Act required DOD

to prescribe its own regulations, prior to use of

either of these authorities. If Congress had intended

to "graft" this new authority onto existing regulations

then the requirement for newly promulgated regulations

would be rendered meaningless.

Arguments that NMSA transactions are subject to

the ASPA in all respects, with the exception of the

nine waived provisions, also miss the mark. Apart from

the six provisions included in the ASPA from which NMSA

transactions are excluded, very few provisions remain

which, because of the subject matter involved, are
377

applicable to NMSA transactions. In addition, the

sections in the ASPA from which the NMSA are exempted

relate to basic contract functions as to competition,

solicitation, award, cost and pricing data, and exami-
378

nation of records. Application of the FAR minus

these provisions and contracting concepts, "would

produce a fragmented set of requirements and procedures

of questionable value." 3 7 9

As a final note, the requirement to conduct NMSA

transactions in consonance with "principles of prudent

procurement practice" has its origin in House and

Senate concerns expressed prior to passage of the
380

Act. As such, these Congressional references to

acquisition principles were a reference to the need to

exercise good business judgment, not an imposition of
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the very regulatory scheme on NMSA transactions

which Congress was enacting legislation to avoid.

3. Contracting Authority

An important corollary to that of FAR applica-

bility is whether NMSA transactions involving reimburs-

able acquisitions require the involvement of a warranted

contracting officer. Supporters of this position

point, again, to the DOD regulation which provides, in

part, that "Personnel implementing these agreements and

arrangements by issuing and accepting requisitions or

other forms shall be designated specifically and shall

be selected so as to have the necessary knowledge and

experience to carry out authorized transactions in

accordance with applicable laws, this Directive, and

other implementing regulations." 3 8 2

Proponents of this position point to the fact that

it is a well established principle of acquisition law

and practice that the contracting officer is the

single, responsible U.S. Government representative

authorized to contract on behalf of the Government. As

such, his or her position is one of special trust and

independence which cannot or should not be compro-
383

mised. Moreover, acquisition restrictions in annual

DOD authorization and appropriation acts and other

acquisition laws (e.g., fiscal laws) apply to NMSA
384

transactions. In addition, the application of

non-reciprocal pricing principles requires a price
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analysis and a fair and reasonable price determination.

Because of the broad and highly specialized range of

knowledge, experience, and pricing expertise required,

it is argued that only warranted contracting officers

are able to adequately represent the Government's

interests in NMSA acquisitions.

The argument that only warranted contracting

officers may obligate the Government in NMSA transac-

tions is equally specious. Although admittedly vague,

the DOD policy to have only qualified personnel conduct

NMSA actions was meant to restate Congressional emphasis

on the need to have knowledgeable personnel conducting

the issuance and acceptance of orders and requisitions

for support. Emphasis by Congress on simplified

procedures for pricing (reciprocal pricing) for example,

indicates a preference for simplified procedures which

do not require contracting officer involvement.

That is not to say, however, that all NMSA acqui-

sitions should be conducted by non-contracting personnel.

The circumstances of the individual acquisition should

dictate the need for and the involvement of a con-

tracting officer. Once again, the distinction between

operational support and host nation support becomes

important. For example, a high dollar value, complex,

long term acquisition of storage services involving the
385

POMCUS program, requiring specialized expertise in

price analysis and negotiation as well as detailed

knowledge of funding restrictions, may well necessitate

use of a contracting officer and supporting personnel. 3 8 6
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The questions regarding FAR applicability and the

need for warranted contracting officer involvement in

NMSA transactions represent yet another example of the

problems in NMSA implementation and usage created by

vague and confusing DOD guidance. The present DOD

regulation should be revised to clear up this

controversy.

3. Fully Deployable Reciprocal Support

Procedures

The legislative history of the NMSA is replete

with references to a field functioning system for the
387

mutual exchange of logistic support. The point was

stressed in committee hearings time and again that NATO

military operations must be conducted on the basis of a
388

coalition approach. American forces will be

required to fight alongside British, German, Dutch,

Belgian, Italian and other allied military forces. 3 8 9

With this in mind, the "important question" 390 of

mutual logistics support arises. The armed forces of

each Alliance country "cannot all behave as if we were

logistically independent when in the crunch we will all

be dependent on each other. Hence the first purpose of

the proposed legislation is to facilitate such mutual

support, especially in peacetime training and

exercises, to facilitate common readiness in event of

war."3 9 1  Moreover, the purpose of combined training

and jointly held exercises is to "test the ability of
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our forces, and those of our Allies, to function under

wartime conditions. I submit, then, that our

arrangements for mutual logistic support during

exercises should be as close to realism as we can
392practically make them."

A second reason for simplified procedures for

mutual logistic support is the fact that U.S. forces

operate in Europe "at the end of a logistic pipeline
,393

3,000 miles long." The end result is therefore

always "short-term demands" for support by U.S.
394

forces. By this same token, our Allies, although

operating under a shorter pipeline, often require

short-term support during training and exercises. The

NMSA was designed as a means for U.S. forces to acquire

and transfer support quickly and efficiently under

field operating conditions. 3 9 5

The need for a deployable, field functioning

system for the reciprocal provision of logistic support

is easily established from a review of the legislative

history. It also seems equally clear that Congress

intended the cross-servicing authority to provide the

statutory basis for the establishment of such a
396

system. The question arises as to why such a system

has not been forthcoming? The answer to that question

lies, once again, in the confusing DOD guidance.

As discussed earlier, the DOD regulation requires

that acquisitions under NMSA authority comply with

"general principles of prudent procurement practice"

and the use of existing DOD acquisition principles. In
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addition, personnel empowered to conduct NMSA transac-

tion must be be specifically designated, having the

requisite knowledge of applicable laws and regula-
397

tions. These policies and guidance have, in the

past, been interpreted as requiring that all NMSA

acquisitions comply with FAR requirements and that

reimbursable acquisitions be conducted by warranted

contracting officers.
9 8

To add to this confusion, the regulation also

states that "when useful and applicable, DOD components

are encouraged to establish simplified procedures under

cross-servicing agreements, implementing arrangements'

contracts, or other contractual instruments under the

NMSA similar to those used in basic ordering

agreements, with authority to place orders delegated to

the lowest practical and prudent level." 399 The

implication of this provision is that DA is free to

establish a system for fulfilling operational support

requirements that does not require application of the

FAR or the use of warranted contracting officers for

reimbursable acquisitions. Still, DOD's intent in this

regard is unclear. The HQDA response has largely been

inertia. What is needed is a clear, unequivocal

statement from DOD that acquisitions under the NMSA

are, in fact, not subject to FAR requirements, although

DOD components should continue to refer to the FAR for

guidance. This statement should also clearly state

that warranted contracting officers may, but need not,

effect acquisitions under the Act.
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On a more positive note, USAREUR .has established
400

extensive procedures covering NMSA transactions.

Most importantly, they provide for delegation of the

administration of certain specific and general imple-

menting arrangements down to the command level. The

authority to acquire and provide support is also in the

delegation. 401

The problem with the USAREUR procedures is that

they are decidedly vague, both with respect to FAR

applicability and the need for contracting officer

involvement in the acquisition process. Further, the

USAREUR approach fails to provide standardized proce-

dures for local command administration of these agree-

ments. It leaves the establishment of internal proce-

dures for re-delegation, selection of qualified

personnel for placing and accepting orders, and the

assurance of adequate NMSA ceiling authority and fund

availability to each individual command tasked with
402

administering an implementing arrangement.

As stated earlier, the July 1984 DOD implementing

regulation called for publication of an acquisition
403

manual. In 1984, a draft version of such a manual

was compiled by representatives of the DOD components,

under the direction of the Special Assistant to the

DCINC for Host Nation Negotiations, Headquarters,
404

EUCOM. That draft included a provision for field

acquisitions which could form the nucleus upon which a

deployable system could be based. It was based on the

DAR small purchase provisions and the concept of an
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ordering officer. Under this procedure, called "sim-

plified acquisition authority," a field commander of

the rank of 0-5/GS-14 or higher would be authorized to

acquire logistic support, supplies, or services, of a

value less than or equal to $25,000, without the need

of a warranted contracting officer. In addition, the

0-5/GS-14 could designate, in writing, a subordinate to

carry out the transaction. The 0-5/GS-14 would,

however, still have to approve the transaction, in

advance, and would remain personally responsible for

the acquisition. Specific training for designated
405

personnel would also be provided.

It is beyond the scope of this paper to delineate

with any degree of specificity the procedures that

* should be used for a field functioning logistic support

system. There are, however, certain basic requirements

that such a system should meet. It should be deploy-

able/mobile (making reliance on contracting officer

support impractical); it should be flexible enough to

adapt to changing conditions on today's integrated

battlefield; and, finally, the procedures involved

should be simple (for ease of use) and standardized (to

present a common face to our Allies). Empowering field

commanders with limited authority to acquire

operational support is a positive step in this

direction.
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C. HOST NATION SUPPORT REQUIREMENTS

1. Introduction

Army requirements for host nation support,

provided under NMSA authority, are many and varied.
406

Most notably they include: storage services, base
407

operations support, and repair and maintenance
408

services. For fiscal year 1985, the total amounts

expended for host nation support by the Army exceeded

$53 million, over half the NMSA ceiling allocation

available for all DOD components.409 Interestingly,

only 11 separate NMSA transactions were involved in

these expenditures.
4 1 0

As might well be expected, these eleven

acquisitions of logistic support and services involve

very complex, high dollar value acquisition agreements.

They also involve static, recurring, long term support

requirements, some of an indefinite duration. Indeed,
411

several of these agreements predate passage of the

NMSA.

Unlike the problems experienced in acquiring and

transferring operational support, the problems

associated with the acquisition of host nation support

do not, for the most part, stem from poor guidance or

from the dogmatic adherence to traditional contracting

methods. As a result, problems experienced by U.S.

forces in the acquisition of host nation support

involve traditional issues of Government contract law.
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As will be shown in the succeeding discussion, they

focus on formation issues, claims and disputes, and

significant fiscal law concerns.

For purposes of illustration and discussion,

reference will be made throughout this section to a

case study involving an agreement between the U.S. and

the Federal Republic of Germany (FRG), concluded under

NMSA authority, for the acquisition of storage

services. This agreement has proven to be a test case

with the German government wherein many of the current

problems and shortfalls in the acquisition of host

nation support have surfaced.

Specifically, this agreement concerned a USAREUR

requirement for war reserve storage of approximately

65,000 metric tons of U.S. Army owned stocks.

Shortages in NATO infrastructure funding, which could

have been used to construct storage facilities,

required U.S. forces to seek an alternate means to meet

this requirement. An agreement for storage services

under NMSA authority was the chosen format.

U.S. officials approached the Federal Ministry of

Defense (FMOD), FRG, to provide the required services.

The FMOD indicated it did not have the resources to

provide these services but referred the U.S. to the

Federal Ministry of Finance, (FMOF), FRG, which

provided similar services to the German armed forces.

The FMOF was contacted and it expressed a willingness

to perform the services.
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An implementing arrangement was concluded under

the Mutual Support Agreement between the U.S. and the

FRG. That implementing arrangement provided that the

FMOF would task a Government owned corporation,

Industrieverwaltungsgesellschaft (IVG), to perform the

services. IVG provided petroleum and ammunition

storage services for the German armed forces. The

implementing arrangement also provided that the details

of the support would be negotiated between IVG and U.S.

contracting personnel in the form of an order. The

order would be in the nature of a service contract, on

a cost reimbursement basis. It would be funded with

annual appropriations.

S2. Funding

(a) Annual Funding for Multi-Year Commitments

A common thread running through all host nation

support agreements is that they are funded with annual
412

appropriations. U.S. officials are therefore
413

prohibited, by law, from making any commitments

beyond the present fiscal year, save those "subject to

the availability of funds." 414 These funding restric-

tions have created significant problems with our allies

in securing much needed host nation support.

Agreements for host nation support such as base

operations or storage services generally require the

host nation to acquire facilities, hire personnel, and
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enter into subcontracts on behalf of the U.S.

Typically, these actions require the host nation to

make loing term commitments. U.S. problems in the area

of funding center on the tension created between the

need for these long term host nation commitments and

the U.S.'s inability to commit itself to payment for

support beyond the current fiscal year term.

A major host. nation concern with regard to the

U.S.'s inability to commit itself beyond the near term

involves labor force concerns, long term employment

contracts and associated termination costs. NATO host

nation governments are working with a constant labor

force, characterized by conditions of full employment
415

and a non-mobile pool of workers. In contrast, the

American labor force is highly mobile and variant, with
41 G

a relatively high percentage of unemployed workers.

In general, it is difficult, at the outset, for NATO

host nations to find the personnel needed to fulfill

long term U.S. support requirements. Added to the

availability of manpower problem, is the problem of

strong labor unions which require long term employment
417

contracts with healthy severance pay penalties. In

addition, depending on the type of arrangement,

personnel hired for use in performing work on U.S.

support agreements are often hired as host nation

government employees, making termination difficult if

not impossible.

Besides labor force concerns, performance of a

storage or base operations agreement may require the
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host nation to enter into long term lease agreements to

secure the facilities needed to perform the requested

services. In the IVG arrangement, for example, German

landlords were generally unwilling to accept less than

a five year lease term. This unwillingness was due, in

part, to local customs. It was also the result,

however, of the need to make significant alterations to

the physical configuration of the facilities in order

to accommodate storage of large, heavy military equip-

ment.

Performance of a complex agreement for host nation

support typically requires the host nation to enter

into a number of subcontracts with commercial firms to

meet U.S. requirements. Services such as maintenance

of facilities and guard services are prime areas for

subcontracting. As is true with personnel contracts

and lease agreements, long term host nation commitments

are often required. Certainly from a cost

effectiveness standpoint, long term arrangements prove

more beneficial to U.S. interests.

These and other problems with regard to funding

surfaced in negotiations with IVG for war reserve
418

storage services. The German position on these

points is indicative of the response the U.S. will

likely meet in future negotiations with our other

Allies for long term host nation support. The German

position was simply that questions and concerns gener-

ated by annual funding restrictions are strictly

internal U.S. matters of no concern to the Germans. If
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S
the U.S. has a requirement for long term support, then

it is up to the U.S. to guarantee payment for the

entire period support is required. This guarantee must

extend to all costs associated with performance of the

agreement, to include all costs incurred in the event

the agreement is cancelled. In this same vein, it was

clear from discussions with the German negotiators that

IVG had been instructed by the FMOF to undertake no

financial risks ("kein risiko") in performing this

agreement.

When faced with such a Hobson's choice, it is

surprising the kind of creative lawyering such a

situation engenders. As might well be expected,

several compromise measures were suggested to satisfy

5 German concerns. With regard to time limitations, it

was stressed that, although the order for services

would be funded annually, the implementing arrangement

would be renewed in five year increments, thus

evidencing U.S. intent for a longer term arrangement.

The downside of this approach to the Germans was the

fact that the U.S. was not legally obligated beyond the

current fiscal year.

It was not possible to obtain multi-year funding

for this requirement. As an alternative, it was

proposed that the agreement be structured to take

advantage of the U.S. statutory exception to the Bona
419

Fide Needs rule for depot maintenance contracts.

This exception makes current fiscal year appropriations

available to fund a contract for depot maintenance

8
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services for a period of twelve months beginning at any

time during the fiscal year. The agreement for storage

services could then be signed with an initial perfor-

mance date between six to nine months after the

beginning of the fiscal year. In this way, IVG would

always have at least six months advance notice of the

U.S. intent to fund or cancel the agreement for the

succeeding year.

The structuring of agreements for storage services

to cross fiscal year lines and empty gestures of good

faith regarding the duration of support agreements are

acts of desperation on the part of U.S. forces that

skirt the real. issue. What is really needed if the

U.S. is to have any hope of acquiring continued long

term support from Alliance countries, is a specific

line item appropriation for host nation support under

the NMSA, with a five year period of availability.

Appropriated amounts should parallel those presently in

place for the artificial NMSA ceiling authority (i.e.,

$150 million).

(b) Advance Payment Authority

Another funding issue related to host nation

support acquisitions relates to the often repeated

request by host nations for advance payments by the

U.S. to cover start-up costs and the costs of initial

commitments. In the IVG agreement, for example, IVG
420

proposed to establish a daughter company, MDBG, for

0
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the singular purpose of performing the services

required by the U.S. forces. The FMOF committed itself

to providing DM 100,000 as formation capital under

German law. The new company would, however, have no

operating capital to meet start-up costs and make

initial commitments.

In general, advance payments in connection with

Government contracts are prohibited by title 31, United

States Code, section 3324. Title 10, United States

Code, section 2396, however, provides limited authority

for U.S. forces to make advance payments under certain

situations. Most relevant to this discussion is the

situation where advance payments are required by the

laws or ministerial regulations of a foreign country,

an exception that did not apply to the IVG arrangement.

Approval for advance payments must be specifically

applied for by contracting personnel and is only

granted on a case-by-case basis. 4 2 1

At the time the U.S. military approached Congress

for legislative relief (resulting in passage of the

NMSA) it had very little experience with regard to the

problems acquisition of long term support would create.

Had U.S. forces been aware of the problem regarding

advance payments, it would have resulted in a request

for waiver of a tenth statutory provision. What is

needed then is an amendment to the Act providing for

relief from this prohibition.

0
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(c) The Concept of "Full Funding"

In the course of acquiring host nation support,

another major funding issue arises that, by either

design or happenstance, is patterned after U.S. pricing

policy for Foreign Military Sales cases under the Arms

Export Control Act. As you will recall, U.S. policy

in this regard is that prices cited in the DD Form 1513

were estimates only.422 The receiving country must

agree to open-ended liability, remaining responsible

for all costs associated with filling its request for

supplies or services.

Increasingly, our allies have taken a similar

approach to U.S. requests for host nation support. As

a result, host nations have begun to object to U.S.

attempts to place funding ceilings on its liability for

payment under specific support agreements. The host

nation position is simple: although it may be willing

to undertake to meet U.S. forces support requirements,

it will not assume any financial risks in the process.

This host nation "full cost" position is particu-

larly troublesome when viewed in terms of termination

or cancellation charges in connection with long term

commitments made in the performance of a support

agreement. From a U.S. fiscal law standpoint, the U.S.

cannot commit itself to an open-ended, indeterminate
423

liability. U.S. liability for contingencies must be
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limited in order to avoid potential Antideficiency Act

violations.

The problems surrounding the use of annual funds

for multi-year agreements are not new. The legislative

history of the Act mentions DOD concerns in this
424

regard. Indeed, the predecessor bill to the
425

NMSA, submitted by DOD, contained a specific
426

provision that dealt with multi-year agreements.

The focus of that provision was on agreements entered

into under NMSA authority "for base operations support

or use of facilities (and related services)." 427 Under

this proposal, such agreements would be allowed to

extend for periods in excess of one year. Obligations

incurred under these agreements would be recorded

during the period (fiscal year) the support or service

was provided. Special provisions were included for

contingent liabilities such as "personnel separation

allowances" and "costs of cancellation or termination

of the agreement." 4 2 8 As an alternative to a specific

line item appropriation for host nation support,

Congress could provide general legislative relief

through incorporating such a provision, or a similar

provision, as an amendment to the NMSA.

From the host nation perspective the equation is a

simple one. If the U.S. desires support on a long term

basis, then the U.S. should be able to provide

guarantees that it will compensate the host nation for

the entire period support is required. Moreover, as

the support is entirely for the benefit of the U.S.,
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'the U.S. must agree to open-ended liability and agree

to pay all costs associated with operation and

termination of these support agreements.

Finally, provision of logistic support by the host

nation is a discretionary act. Esoteric references to

alliance cooperation are not always controlling. What

matters, essentially, is the concept of "goodwill."

This is a finite commodity which is quickly expended by

an inflexible attitude and corresponding references to

domestic funding restrictions. What is really needed

are funds specifically appropriated for use in NMSA

acquisitions which have a multiple year period of

availability. Alternatively, amendments to the Act to

facilitate acquisition of host nation support are

* required.

2. Government Owned Corporations

The NMSA is authority for U.S. forces to acquire

and transfer support at the government-to-government

level. As such, host nation support can be acquired

under the NMSA in one of two basic ways: a direct

acquisition from the resources of the host nation; or

an indirect acquisition of support through the host
429nation from a private source. In the case of the

direct approach, it is permissible for U.S. forces to

make arrangements to acquire the support directly from

the host nation agency tasked to provide it. In the

case of the indirect approach, however, in order for
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the transaction to retain its nation-to-nation

character, all arrangements should be made through the

host nation. U.S. forces should not deal directly with

the private source.

Unfortunately, in practice, the methods of acqui-

sition and the lines of authority are not so clear cut.

Moreover, U.S. acquisitions, in the future, will see

more merging between these two methods. This is

largely due to the unique, complex, and long term

nature of the U.S. forces requirements for host nation

support. These are requirements that typically involve

substantial commitments of personnel, leases of facili-

ties, and the need for capital to fund start-up costs.

Most allied countries do not have the direct resources

5 to meet such requirements. As an alternative, host

nations will turn increasingly to whole or partly owned

(or funded) government corporations to meet U.S.

support requirements.

In the case study involving the acquisition of war

reserve storage services by U.S. forces from the FRG,

the implementing arrangement was concluded between

USAREUR, the FMOF, and the FMOD. The implementing

arrangement then designated IVG to perform the the

services and provided for conclusion of an order for

the services between U.S. contracting personnel and IVG

representatives. IVG, in turn, proposed to establish a

subsidiary company (MDBG) which would actually be

required to perform the storage services.
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During negotiations with [VG, serious questions

arose concerning its status as either a private corpo-

ration or an agency of the FMOF and consequently the

FRG. The distinction as to status was critical for

several reasons. First and foremost was the obvious

effect [VG's status as a private firm would have on

USARFUR's ability to proceed with this acquisition

under the authority of the NMSA. If IVG was, in fact,

a commercial business entity then more direct involve-

ment by the FMOF or the FMOD in the acquisition was

required to preserve the government-to-government

character of this arrangement. Alternatively, if this

could not be accomplished, commercial contracting

methods would have to be used. A primary concern in

this regard was the U.S.'s ability to justify JVG as a

sole source for this acquisition.

IVG's private or public status had additional

ramifications. Most important for the purposes of thi.;

discussion were the payment by the U.S. to TVG of a

profit or fee and the requirement for the U.S. to pay

taxes of a corporate nature. Regarding the question of

profit or a fee, in its initial proposal, IVG sought a

fee of between 5% and 6% of total costs incurred. The

method for calculating the fee would therefore be on a

cost-plus-a-percentage-of-cost basis where the

incentive is on the contractor to drive-up not hold

down costs.

There is a statutory prohibition against using the
430

cost-plus-a-percentage-of-cost contract type. This

93



provision, however, is one of the nine statutory

provisions waivable in NMSA transactions. Waiver of

this provision is based upon the understanding that,

because NMSA transactions would be concluded at the

government-to-government level, profit or fee would not
431

be a factor. As a result, the statutory prohibition

could be waived to allow the host nation to impose a

charge in the form of an administrative surcharge to

cover expenses incurred in administration of the

agreement.

It was obvious from IVG's written submittals and

from statements made in negotiations that both IVG and

MDBG were commercial firms, organized on a profit

making basis. This illustrates two key points. The

first involves the complex, multifaceted corporate

status of IVG (and MDBG), a phenomenon which might be

termed the "chameleon effect." It seems that for

certain purposes (i.e., eligibility to perform the

services as a directed source) IVG was a government

agency, for other purposes, such as charging a profit

and tax liability, it was a private concern.

The second point illustrated by IVG's dual nature

involves certain assumptions made by Congress

concerning the nature of the relationship between the

parties to a NMSA transaction. Of paramount concern

here is the assumption that NMSA transactions would be

noncommercial in nature. Clearly, the learning point

from the IVG experience in this regard is that NMSA

transactions involving participation by a government
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owned corporation will retain some commercial aspects.

As a result, "blanket" application of the NMSA waiver

provision may not always be in the government's best

'interests. Further, involvement by contracting profes-

sionals in a transaction of this nature is absolutely

necessary to adequately protect governmental interests.

Another issue raised by host nation involvement of

a government owned corporation to perform services for

the U.S. forces is the question of taxes. Typically,

an agreement for host nation support will be on a

cost-reimbursement basis. As such, the U.S. Government

is obligated to reimburse the corporation for all costs

it incurs in the performance of this agreement. While

the corporation may enjoy the financial backing of the

country involved, in general, it receives no special.

status with regard to taxes. Of particular concern are

real estate, business, and municipal. taxes.

It is DOD policy to secure relief to the maximum

extent practicable from payment of foreign taxes with

appropriated funds. 4 3 2  Toward this end, DOD has
433

established a Foreign Tax Relief Program. This

program involves designation of a single military

commander as responsible for a given country. That

military commander then has the following responsibili-

ties: maintain a current country tax law study; serve

as a single point of contact for U.S. contracting

officers to investigate and resolve specific foreign

tax relief matters; and to serve as liaison with
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t-pponsi he Department of State and local foreign tax

aut:horities.

Problems of tax liability involving a foreign

cor poration, such as in the IV& case, are complicated

and involve highly sensitive issues. If questions. of

ihis nature should arise, it. is important that they he

surfaced early on in the negot,.iations. Ideal lv, the

corpotat ion s stalus and rhe U.S. Uovernment 'S

l.iabili ty for paymenw of taxes should be agreed upon,

in wr. in:, in advanc:e of conc luding the NMSA

transactions. if agreement cannot be reached,

comp.ianc-e with the DUD foreign Tax Relief Program K

reqp i red.

The questions raised by host nation use of govern-

ment owned or financed corporations to provide support

to L.S. forces are important in several respect.

Because of the resource intensive and complex nature of'

the support involved ( i.e. , storage services) futture

L.,. requirements for host nation support should see

increased use of government corporations. tn this vein

and, again, drawing on the problems encountered in the

1VG experience, how U.S. officials resolve these

problems will have a decidedly precedent setting

effect. Experience dictates that. our allies have long

term memories. Concessions and deviations from U.S.

procedures made in the course of concluding an

agreement for one acquisition, will undoubtedly change

future acquisitions with that country as well,

particularly if the change or deviation proved
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beneficial to the host nation. Perhaps more

importantly, however, is a corollary to the idea of

intra-country precedence. Experience also dictates

that there is continuing dialogue or a process of
"networking" between Alliance countries. Concessions

and deviations from U.S. procedures with regard to a

particular acquisition may very well necessitate

across-the-board changes in U.S. policies and

procedures within the European theater.

D. FINANCIAL POLICY

1. Reciprocal Pricing

434
The Act, the implementing regulation and the

financial policy Instruction435 all emphasize

reciprocal pricing as the preferred pricing arrangement

for reimbursable NMSA transactions. Reciprocal

pricing, as you recall, is based essentially on the

concept of parity or equality in pricing. Under this

form of financial arrangement, the host nation agrees

to charge prices identical to those charged its own

armed forces for supplies and services from host nation
436

resources. For supplies and services acquired from

a host nation contractor, by the host nation for the

U.S., the price charged will be equal (with some minor

adjustments) to the price charged by the contractor to
437

the armed forces of the supplying country.
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The assumption underlying the concept of

reciprocal pricing, is that, because the supplying

country has paid the same price for the goods or

services, then that price is the best obtainable and is

also a fair and reasonable one. Implied in this notion

is that the supplying country undertook some efforts

(i.e., competed its requirements) to obtain at least a

fair and reasonable price.

The question arises as to whether, *in light of

differing commercial markets, the requirement of many

defense ministries to pay taxes on goods and services

acquired and the promotion by host nations of internal

"domestic" policies, the assumptions underlying recip-

rocal pricing are indeed valid ones.

* The quickest and easiest way to analogize the

potential problem in reliance on reciprocal pricing is

by reference to the DOD procurement system. DOD does

not always get the best price obtainable for goods and

services. Some would argue, in light of recent pro-

curement fraud scandals, that DOD does not always get a

price that is fair and reasonable. The potential

exists then that the procurement systems in use by the

armed forces of our NATO allies are equally

problematic.

Apart from speculation as to the validity of a

given country's procurement system, some very real,

concrete differences exist between U.S. markets and

business practices and their European counterparts.

These differences impact directly on the concept of
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reciprocal pricing. A prime example of these differ-

ences is the idea of competition, a cornerstone of both

the U.S. marketplace and the Federal procurement

system. Based largely on the uniquely European views

of a guild mechanism, European concepts of competition

differ radically from American held beliefs:

large parts of the European

population are raised in a

quasi-protective, non-competitive

environment. Hence, the concept of

competition as we know it in the United

States is essentially unknown to the

European mentality ....... You may like

or dislike the European attitude toward

competition. The fact remains, however,

that no fierce competition exists among

the Europeans, and most definitely not

in the defense market.
4 3 8

Differing views on competition are not the only

factors which distinguish the two business markets. In

the U.S., Government-industry relations are typically

cast in terms of a laissez faire light. Relationships

between European governments and private business,

particularly in the defense trade, are, almost as a

rule "cozy." Moreover, European governments place

a premium on full employment and a stabilized work
440

force. Private business is seen as a source of

employment and European governments are:
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willing to give a business anyr.hing

and everything that is necessary to make

it flourish: tax incentives, protection,

and the right to make decisions with a

minimum of legislative constraints. [n

return for those incentives the govern-

ments expect private industry to carry a

c¢onsiderable amount of social burdens as
441

a quid pro quo.

As a final note, U.S. experience with some NATO

governments i.e., Federal Republic of Germany and

Government of Luxembourg) has indicated that their

armed forces regularly pay taxes (including value added

taxes (VAT)) on goods and services. The countries

involved have argued that, because the armed forces pay

tohe taxes, under reciprocal pricing principles, the-e

taxes must be passed on to U.S. forces. The alterna-

tive is for the host nation country armed forces to

"eat" the taxes, which they, as a rule, are unwilling

to do. The question then becomes whether the U.S. can

and, in light of existing tax agreements, should pay

them?

Most of the taxes at issue are of a revenue

raising nature (i.e., VAT). As such, they are used to

fund the operation of government and government spon-

sored programs. Traditional ly, NATO countries do not

pay taxes of a revenue raising nature as between
.442

nations. This principle forms the basis of most tax
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agreements. T3he ocids are, t herrfore , good tlhat thie

tax treaty between the (*.-. and the country inr question

would allow for the excluision of the cluest, ioned ta,:-
444

A s start.ed earl i er, retent changes to the xlfl;l

implement i.n- regi.lation appear to indicate a change it,

the DOD's views on acceptance of reciprocal. pricing

w il tot reu i ri criTn a price analysis and independent

detit erinilnat ion of fai ress and reasonableness as to

price. Vt is, howe; er, unclear what DOD's current

policy is in this regard. It. is suggested that. thL.-

matter be resolved in favor of requiring a price

analysis for all. acquisitions of host nation support

and for acquisitions of operational support above a

certain dollar threshold. In this way, recipro.cai

pricing could still be used in a field environment for

the acquisition and transfer of operational support.

2. Continuing Congressional Requirements

Mhen Congress passed the NMSA, it included a

number of safeguards and. limitations designed to

monitor usage of the Act by DOD. The NMSA includes a

prohibition against increasing U.S. inventories to meet

European demands on the sUpply system; 445 a limited

definition of logistic support, supplies, and
446

services; a detailed annual reporting requirement to

Congress; fase of the NMSA was made subject to the
447

availability of funds; and a $150 million limit or

ceiling was placed on the amount of reimbursable

0
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acquisitions that could be made in a fiscal year ($25

million for supplies, excluding POL).
4 4 8

Review of the legislative history concerning the

NMSA suggests that, of those limitations and safeguards

listed above, the annual reporting requirement and the

$150 million ceiling were designed "as a means of

assisting the Congress in identifying activity taking
.449

place under the new statutory authority." Arguably,

as such, these safeguards were meant as temporary

measures.

The legislative history also suggests that the

ceiling amounts were designed as a means to limit NMSA

transactions to support and services, as opposed to

supplies. Since imposition of these restrictions,

some U.S. officials have thought them "unnecessary as a

control mechanism" and "overly burdensome."' 4 5 1 The

original amount ($100 million), although not arbitrary,

was based upon information and projections in 1979 as

to NMSA usage. At the time the ceiling was set,

USAREUR officials anticipated a rate of NMSA usage

sufficient enough to require a change in the ceiling
452

amount by 1982. Granted, primarily because of

problems.encountered in implementation of the Act, NMSA

usage has not kept pace with these expectations. In

1988, however, the ceiling was raised to $150

million.

The fact is that the costs to DOD in terms of

management and accounting efforts necessary to

apportion and account for these ceiling amounts far
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exceed their benefits in terms of a control mechanism.

The annual reporting requirement to Congress, setting

forth the details of each NMSA transaction, provides

sufficient information to monitor NMSA use, and also

acts as a sufficient deterrent to prevent abuse of the
454

authority. Further, the existing planning,

programming and budget process provides additional

controls over NMSA transactions.455 The NMSA ceiling

requirement should therefore be eliminated.

Part of the problem with the ceiling requirement

is that it carries no funding and is therefore artifi-
456

cial in nature. As an alternative to eliminating

the ceiling requirement, Congress should give some

careful consideration to providing special funding for

NMSA transactions. Again, a specific line item appro-

priation with a five year period of availability would

go a long way toward resolving funding problems that

continue to hamper U.S. efforts to obtain logistic

support and strain relations with our allies.

CONCLUSION

The NMSA was enacted by Congress in direct

response to the needs of U.S. forces for simplified

procedures to facilitate the interchange of operational

support in training and exercises with allied forces

and to resolve problems created by the use of

commercial contracting methods in the acquisition of

host nation support from our allies. Congress granted
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DOD cross-servicing authority to provide for a

simplified system for the reciprocal provision of

logistic support. It granted DOD acquisition only

authority to provide a special authority to acquire

host nation support without the need to use

established, complex contracting procedures.

Since passage of the NMSA, DOD has failed to fully

embrace these authorities provided by Congress.

Implementation of the Act has been. and still remains,

confusing and overly restrictive. As a result, the

distinction between these authorities has been lost and

the NMSA "wed" to the existing procurement system.

Several actions on the part of DOD are needed to

correct these problems and regain the initiatives

provided by Congress. First, the DOD implementing

regulation should be revised to clearly reflect the

differences between operational and host nation support

requirements and the corresponding distinction between

the acquisition only and cross-servicing authorities.

Second, DOD should clearly indicate that U.S. personnel

conducting NMSA transactions are not bound by FAR

requirements. The FAR should be consulted only for

guidance, particularly with regard to large dollar

value acquisitions of host nation support. Similarly,

DOD should clearly indicate that a warranted

contracting officer is not required to execute

reimbursable acquisitions under the NMSA. Third, all

restrictions on the use of acquisition only authority

should be removed and, in order to effect full
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implementation of that authority, an instructional

manual should be published. Finally, DOD should

provide clear authorization to the services to create

simplified, flexible, and deployable systems for the

acquisition and transfer of operational support under

field conditions.

Apart from questions of policy, problems have been

encountered by U.S. forces in the acquisition of host

nation support which require legislative enactment for

resolution. Simply stated, the U.S. policy of

recovering full costs in Foreign Military Sales cases

under the Arms Export Control Act has come full circle.

Increasingly, our allies are insisting on long term

commitments for host nation support requirements and

open-ended liability on the part of U.S. forces for all

costs associated with performance of these services.

If U.S. forces are to continue using the resources of

allied countries for long term support, a specific line

item appropriation with a five year period of

availability for acquisition of host nation support

under NMSA authority is needed.
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FOOTNOTES

See United States European Command Defense

Acquisition Reg. Supp. 6-902.1(b) (Apr. 1965)

[hereinafter EUDARS]. The countries involved and

the dates of those agreements are as follows:

(i) The Kingdom of Belgium, 3 September 1953

(2) The Government of Denmark, 8 June 1954

(3) The Republic of France, 12 June 1953

(4) The Federal Republic of Germany, 7 February

1957

(5) The Kingdom of Greece, 24 December 1952

(6) The Republic of Italy, 31 March 1954

(7) The Grand Duchy of Luxembourg, 17 April 1954

(8) The Kingdom of the Netherlands, 7 May 1954

(9) The Kingdom of Norway, 10 March 1954

(10.) The Government of Spain, 30 July 1954

(11) The Republic of Turkey, 29 June 1955

(12) Her Majesty's Government in the United
Kingdom of Great Britain and Northern

Ireland, 30 October 1952

(13) The Federal People's Republic of Yugoslavia,

18 October 1954

The full texts of these agreements are reprinted

at EUDARS TABS 1-13. A copy of the Offshore

Procurement Agreement between the United States

and the Federal Republic of Germany is at

Appendix A-I.
2

-See EUDARS 6-902.1(a).
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See EUDARS 6-902.1(b).
4 T .

id.
5

See Thrasher, Offshore Procurement: Contracting

Outsi~de the-C-on-t.inental U;n~it~e~d.S~ta~t~es, 29 A .F. L.

Rev. 255, 256 (1988).
7

IT.

Roberts, Private and Public International Law

Asopects of Government Contracts, 36 Mil. L. Rev.

1, 12 (1967).
9

See S. Rep. No. 842, 96th Cong., 2d Sess. 12,

reprinted in 1980 U.S. Code Cong. & Admin. News

2420, 2441 [hereinafter Senate Report].
10 Roberts, supra note 8, at 12.
ii Thrasher, supra note 6, at 256.
12 Id.

EUDARS 6-902.1(c).
14

Roberts, supra note 8, at 22.

See id. at 13.
16 See id. at 23. A copy of the model contract for

use in acquisitions with the Federal Republic of

Germany is at Appendix B-i.
17 H.R. Rep. No. 612 Part 1, 96th Cong., 1st Sess. 5

(1979) [hereinafter House Report].
18 22 U.S.C. secs. 2751-2796(c).

19 See 22 U.S.C. sec. 2751.
20 See 22 U.S.C. sec. 2753.
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A Dep't of Defense Form 1513, Unted States

Department of Defense Offer and Acceptance (Mar.

1979) [hereinafter DD Form 1513].

See DD Form 1513, General Conditions A.5, B.1.
23 Id.

24 See DD Form 1513, General Conditions.
25 DD Form 1513, General Condition A.Sb.
26 DD Form 1513, General Condition A.6.
41 DD Form 1513, General Conditions A.5, B.I.

28
See House Report, supra note 17, at 5.

See NATO Mutual Support Act of 1979: Hearings on

H.R. 4623 and H.R. 5580 Before the Special

Subcomm. on NATO Standardization, Interoperability

-and Readiness of the House Comm. on Armed

Services, 96th Cong., 1st Sess. 25 (1979)

[hereinafter Hearings] (statement of Gen. James R.

Allen, Deputy Commander in Chief, U.S. Army

European Command).
30 See House Report, supra note 17, at 5.
31 Id.
32 Id.
33

Id.
Id.

35 See Hearings, supra note 29, at 51 (statement of

Gen. James R. Allen, Deputy Commander in Chief,

U.S. Army European Command).
36 Id.

37 See generally Thrasher, supra note 6, at 256; see

also Hearings, supra note 29, at 66 (statement of
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Dep.'t of Defense).

.-.• 1'5 Cong. Rec 34,365 ( 1,79.) (hereinafter

Record] (statempnt of Rep. Daniell.

See 100'[() Support Agreements: Hearing on H.PF. 558-6U
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s_, Senate Report, .p.ra note 9, at M2.
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al._s Hearings, sijpra note 29, at. 60 (statemenit of

Thomas S. Hahn, Special Subcomm. Counsel).

See Record, sqp. note 38, at. 34,366 (statement of

Rep. Dickinson).
43 See Senate Hearing, sIAra note 39, at 13.
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45
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Brig. Gen. Wayne Alley, Judge Advocate GeneraL,
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of Rep. Dickinson).
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88 10 U.S.C. sec. 2349 (Supp. V 1987).
,89 D()D Dir. 2010.9. para. D.1.
90 Id.

Id.

See infra notcs 3 1:-.uu and accompanying text.
93 DOD Dir. 2010.9, encl. 3-1.

94 See infra notes Q7--1 76 and accompanying text.
95 S9ee ifra note,- 208-2,- and accompanying text.

Seqe generally Dep't of Defense Instruction

201 0.10, Mutual Logistics Support Among the United
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jIlc,.•r i narear be D instr. t 010. Ir.

94 T

P.OD T st.r. is t. r0, pa ra . D. I .a.

[j. at parpt. I. .b.

See Senate Report. stupra note 9, at. 3.

See Record, stupj.r-- note 38, at 34,368 (Srat-emmnt ot.

Rep. Broomfiel .
104

See- td. at .34, 3J ;
105

Td.
106 1d

107 T K. ,ALien, EParl., 1ifficu[ties in fmptenir-nrir-. th,

NATO M-utual Simpport Act. of 1979 (unpubhlishd

manuscript f rom GA\), Furopean Office. to ,a,

David Zuclker, HQ, ;SARER).

108
See 10 U.S.C. sec. 2;344(a) (Stipp. V 1987).

109 See supra notes 37-64 and accompanying te-,r
11t0

10 U.S.C. sec. 2342(a)(3)(R) (Supp. P 1987).

See generatltv DOD Dir. 2010.9., para. D.
112

See House Report, suj ra note 17, at U.
113

Id.
114 Record, sýiprta note 38, at. 34,367 (statement ct

Rep. Dickinson).
115 House Report, S•ukr~a note 17, at 4.
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116 Record, slpra note 38, ;tt ,s4, Th7 (Statement ,f

Rep. Dickinson).
I I-

!.
I t8

1l..
I d

Ii R-oiq o v.por t, s u•.r._.i note I7 atl 4.

lo U.S.C. secý. 2347 ( Sunp. V 1987

DI' Intr. 2U10.10, para. D.6.a.

121 1d.
IId. at para. D.aa( 1. Ibý.

125 Sep -enera.liv DOD rnstr. 2010.10.
126

Army Reg. 12-16, Mutual Logistics Support Between

the United States Army and Other North Atlantic

Treaty Organization Forces, para. 3-1 (7 Jun.

1985) [hereinafter AR 12-16]; see also USAREUR

Reg. 12-16, para. 16.
127 10 ' .S.C. sec. 2347(a( 1a ) (Supp. V 19871.
128

Td.

Record, sujpra note 38, at 34.367 (statement of

Rep. Dickinson).
130 10 .S.C. sec. 2347(a)(a2) ISipp. V 1987)

1 3 1
Id.

1 "•r

See generally AR 12-16, ch. 3.
133 AR 12-16, para. 1-5a(3).
134 AR 12-16, para. l-5.j.

135 10 U.S.C. sec. 2.347(h)(1) (Stipp. V 1987).

1.36
Id.

137 10 U.S.C. sec. 23471b)(2) (Supp. V 19871.
138

Id.
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140
See 10 U. S.'. sc. -4:, 1 i ,. V 1987 .
,-¼ccrd, .Ii!ita note 3'•, at A I. ii7 i sraroment. of

'enr,. Dick;nson).
I 12

Recc, rd, supra nor r .)X. at 24.3 .iG statemnr c f

Hep. Dickinson).
4 u 10 .s." s.ec. 2349, (S ptip:,. V 1987).

144
H,-arin.gs, _su .rq note 29. at I statement of Re':,.

Dani el -I
1 45

H1o,1se Report, s, pra.. • • 17. at E.

10 U. S.C. sec. 23501 t) S S1pp. V 1.987). The

[ezi slat ive history contains a useful, detail ed

description of the term "Logisti ic support,

supplies, and services":

Food which inc'ludes: allied nat. ions.

Aerving meals to Amertcan troops in tr;jnfl.t

on major e..ercisos; ... . forces fpeedt 1,i

allied troops, from -idjac.ent formations; di;r'iig

exercises, and vic.,, versa; and acqiiis t-ior or

transfer of rations on exercises.

Billeting whitrh includes: allied

nations providin-g billeting for U.S. troopn

passing in transit, on major exercises:

temporary shelter for al i. ed or U.S. units

during training e>,rc i ses; and bath .ervices

for both allied nn t ins and U.S. t. roops

during exercises.

Transportat>;-r, which includes: movinn

personnel and equipment. to front. lines,

S~115



TO : ,-Z C;,-_. tI iý O 1 ,p1%t'o L 1 um prod , C I t I. 1n

anoth,-rv nation's tankers; airlift of

persoinr 1i wi t in fthe Theater ofL )'e t.ti

onf force rr,)vidinc another with temporn.gI r

ute off a vhicle and driver dutring a rr:-,inr,-

Pet ro teum , o i L s and Iuhri cants. wh '

nr 1. i des refuteling of ground vehic I e: of

athc;tV-r force wh i In t.emorari I y in the

th-rri t.c ry of' al i Ied nat ion; refueling of

ai rc-rar- of anio the r force whi I e temporar i-

on the haso of an allied nation;

repla(rement-in-kind fuel agreements with

a 1lies and emergency fuel assistance on

exerc i .•s.

OClothing which includes: cold w,-oA t. ck

items (sucirh as gloves, thermal underwoar. ;)roi

socls ) prov i de; on an emergenry b atsis d i i-i

exercises involving adjacent formations of

!;.S. and allied units. This does not inctude

provi:sion of distinctive items of military

uniform and insignia.

Communication services which include:,

field radio operator support; use of base

install lat ion commun i cat ions faci Li ties ind

equ i pmrnt.

',fedi.cal Services which inc ludes

furnishin" or receiving health care service."

on e\ercises or joint training programs;

O ll16



emergency provs-on of' d mdi cal supp I es; ut.e

of medical faci iities of another nation on

• O se.. or for mass caisita I ti es

Ammunnit. ion which inci c des: t ran f Af'rc r f

simai I arms amman i t ion between forces• on

,-\, or,-ises wh.-n one side runs low and anot.her

ha.-; <afifficient supplies with repayment in

cash.or kind; replacement-in-kind of

ammunnitiorL e:xpended at. allied range-.;

eFxchange unit firing to determine

compatibility of ammunition between nat.ions

and its suitability for use in different.

"oeapon systems; emergency acquisition of

provisions of conventional ammunition (small

arms, mortar, automatic cannon, arti l-r-y,

and ship gun ammunition; bombs (cluster, fu,<!.

air explosive, general puirpose, and

incendiary); unguided projectiles and

rockets; riot control chemical ammunition;

land mines (ground-to-groun'd and

air-to-ground delivered); demolition

material; grenades; flares and pyrotechnics:;

and all items included in the foregoing, su4.ch

as explosives, propellants, chemical agents,

cartridges, propelling charges, projecti les..,

warheads (with various fillers such as high

explosives, illuminating, incendiary,

antimaterial, and anti-personnel), fuzes,

boosters, and safe and arm devices-in-bulk,

li7



-oonbi rhtt i on "ijl ;1 t v Iacr kao"ild I C?. III Co

i ssue for comp e ,t -ren and assemb Iy

Spec i!fi iy IX "]nded a-c. the fo i ,'i

guided in•si~e.; s navaI mines and torpedoes-.:

uI) c ea r amrr; i.i ti on and inc Ic-d ite- ms I, ,

1' 11 rhC.,'1d11 wnl r-head sct. i ns p ro.jecti le:,

-- 7eo I it. ion minrIit i, ons, and t. rai ning

,Yr, i t ui In L:a r , r i dge and prope I Iant-ac, ta rte(.d

de i,. - I,; I ,7'aff ;-n d c,-haff di spE:.nse Is' ; ' 1i t '•ti c

k: ts for h,,:nmbs -)r other amminlni ticon; and

chemi ca. amn'innit ion (other than riot.

Base op.r.'at ions support (and

constmruction services incident to base

operations suppor-t I which includes: h. o:; t

nat.iun supporlt Of I..S. installations;

ma i rte ance of facilities, grounds ket-pin; ,

cri meer~e security; laundry services; mino r

c-onstruction (construct ion under 10 V.S

26373 and 26741, and emergency construction

under authority provided to military service,

secretaries in the annual Military

Construction Authorization Act) incident. r,-.

host nation suppc.rt agreements; support o f

Air Force aug.me.nta tion units exerr isingo

Collocated Operating Base; and support for

Air Force '-1 S 5oai adrorn personnel opetrnt-in.ri

at. Forward Operating Locations on German Air

S~lip



Storage services whic:h includes: uISe of

host nation storage, maint-,nance and securrity

services on a contract basis; and temporary

stcornse of as-:ets belonging to another force

during training exerc-ises.

1s.(- of F;iciiities which includes: on E

force rece i vi tn temporary use of a b, i lId i n,

on another's base for use during an exercise;

temp orarvy tise of cold ;;torage facilities

during exercises; temporary use of mortuary

facilities, but this does not include

facilities provided free of charge by host

nations tinder status of forces agreements.

Training Services which includes: use

of training ranges; orientation visitsý

between \NATO combat units; training U.S. and

allied force:; in aircraft and vehicle

cross-servicing (including uploading, fly

away, and downloading of munitions), use of

flight simulators, target services, and

in-theater orientation/training of allied

pilots in aerial refueling procedures (e.g.,

Training German Air Force F-4 pilots to take

fuel from U.S. KC-135 aircraft), but does not

include costs for attendance at. formal

schools.

Spare Parts and Components which

includes: mutual spare parts support during

119



exerc ses; and reI ,o icenenrt of de fec ti.e radio

equipment in aircraft or vehicles.

Repioa r and Maintenancct: Servi ces WhI -.h

incluides: servic in2- of aircraft and vehi -I(-es

of one force t emporari ly at another for?,e'

base; preventive maintenance service.s; hcost

nation providing vehicle maintenance service.

for woepri.-s :;ystems in the inventories of

more th-:an ene NAT[ ri; ition.

Port Service.- which includes: off loading

U-.S, equipment at host nation ports of

embarkation during major exercises; temporary

storage of offload equipment; and minor

vehicle maintenance such at battery

recharging, jump starting, etc.

147 Senate Report, s•uprLa note 70,- at 8-9.

..R 12-16, para. I-5a(2).
148

DOD Dir. 2010.9, para. D.7; soee a lso AR 12'- 6

para. 1-5a(4).
14.9 Record, supra note 38, at 34,365 (statement of

Rep. Daniel).
150 10 U.S.C. sec. 2341 (Supp. V 1987).

151 DOD Dir. 2010.9, para. D.2.
152 id.

153
Id.

154 Id. at para. F.2.

155 Id. at para. D.2.

156 5 0 U.S.C. sec. 2341 (Supp. V 19871.

DOD Dir. 2010.9, encl. 3-1.
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Pub. L. No. 99-661, [00 Stat. J9h5 1986

159
10 U.S.C. sec. 2341(2) (Sipp. V 1987).

160 DOD rDir. 2010.9, para. D.5.

Se S'e. Senate Report., sjup-ra note 9, at 11.

12 rd.1632

t;3 10 U.S.C. sec. 234.3(b) (Stipp. V 1987).
164 DOI) Dir. 2010.9, para. D.6.
165

166 See infra text accompanying notes 371-381.
DOD Dir. 2010.9, para. I).8.

168 AR 12-16, para. 1-5g.
169

DOD Dir. 2010.9, para. D.8.
170 DOD Dir. 2010.9, para. D.12.
171

Id.
172 DOD Dir. 2010.9, para. F.1.S173

17413DOD Instr. 2010.10, para. D.7.
Id.

175
DOD Dir. 2010.9, para. D.12.

176 See infra notes 340-360 and accompanying text.
177 See Hearing, supra note 51, at 5 (statement of

Hon. Robert W. Komer., Under Secretary of Defense

for Policy, Dep't of Defense); see also Hearings,

supra note 29, at 37 (statement of Brig. Gen.

Wayne Alley, Judge Advocate General, U.S. Army,

Europe).
178

DOD Dir. 2010.9, para. D.2.
179

DOD Dir-. 2010.9, para. D.6.
180 10 U.S.C. sec. 2342(a) (Supp. V 1987).
181

See House Report, supra note 73, at 4.
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183

184 DOD Dir. 2010.9, para. D. 12.

DOD Dir. 2t10.9, para. D.2.
186

Pub. L. No. 99-661, 100 Stat. 3965 (1986).
187 10 U.S.C. sec. 2342(b)(2) (Supp. V 1987).

188

Pub. L. No. 99-661, 100 Stat. 3965 (1986).

See general-_ DOD Dir. 2010.9.

See House Report, suora note 73, at 3.

See Senate Report, suupra note 9, at 3.
193 10 U.S.C. sec. 2347 (Supp. V 1987).
194 DOD Dir. 2010.9, para. F.3.
]95 922 U.S.C. sec. 2776(b) (1976).
196 DOD Dir. 2010.9, para. D.9.
197

Id.
198

Id_.
199

[d.
200 10 U.S.C. sec 2348 (Supp. V 1987).
201 See House Report, supra note 17, at 12 (statement

of Rep. Daniel).
20 See Record, sup~r_a note 38, at 34,366 (statement of

Rep. Daniel).
203 See Senate Report, supra note 9, at 3, 13.
204 DOD Dir. 2010.9, para. D.6.
205 DOD Dir. 2010.9, para. D.65.

206

207
Id.
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208 See DOD Dir. "010.9, enc t. 3-I; see also L'SARELhN

Reg. 12-16, para. 8b.
209D S DOD Dir. 2010. . , cl . -- ; see also . . SAhF . [.I

Reg. 12-16, para. 8c.

See DOD Instr. 2010.10, para. D.7; see also

USARFUR Rog. 12-16, para. 6d, app. B.
211 DOD Dir. 2010.9, para. Dr.2.b.
212 A copy of a "model" mutual support agreement used

by U.S. Government representatives in the

negotiation of cross-servicing agreements .,ith

allied countries is at Appendix C-i.
213 AR 12-16, para. 1-5f.
214

See 'enerallv FAR 16.703.
215 Agreement between the Secretary of Defense -f the

United States of America and The Federal Minite

of Defense of the Federal Republic of Germany

concerning Mutual Support in Europe and Adjacent

Waters, Jan. 21, t983 [herelnafter Agreement i.

copy is at Appendix D-1.
216 Id. at art. 4, para. 3.
217 Id. at art. 5.
218 Dep't of Defense Directive 5530.3, Internation"L

Agreements (June 11, 1987) [hereinafter DOD Dir.

5530.31.
219 1 U.S.C. sec. 112(b) (1972).

220 DOD Dir. 2010.9, para. F.I.
221 Id.

222
USAREUR Reg. 12-16, para. 8c(!).

223
See id.
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224 USAREUR Reg. 12-16, para. 8c(2).
225 See id.

226 See AR 12-16, para. 1-5f; see also USAREUR Reg.

12-16, para. 8d(2).

DOD Dir. 2010.9, para. F.6.
228

See DOD Instr. 2010.10, para. D.7; see also

USAREUR Reg. 12-16, para. 8c(2)(b).
229 DOD Dir. 2010.9, para. F.1.
230 See e.g., Agreement, supra note 215, at art. 4,

para. 4.
231

DOD Dir. 2010.9, para. F.3.
232 Id.

233
See Record, supra note 38, at 34,368 (statement of

Rep. Broomfield).
234 10 U.S.C. sec. 2343 (Supp. V 1987).

235 Senate Report, supra note 70, at 4.
236

237 Td.
238

28Id.
239 Id. at 4-5.

240 Id at 5.

241 Id.

242 Id.

243 Id.

244 10 U.S.C. 2343(a) (Supp. V 1987).

245 DOD Dir. 2010.9, para. D.6.

246 id.247

See infra notes 371-381 and accompanying text.
248 See infra notes 371-388 and accompanying text.
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249 See generally DOD Instr. 2010.10, para. D.

250 1 U.S.C. sec. 2344(a) (Supp. V 1987).

251
DOD Instr. 2010.10, para. D.1.a.

52DOD Tnstr. 2010.10, para. D.1.b.
253 Id.

254 DOD Instr. 2010.10, para. D.1.a.

255 10 U.S.C. sec. 2344(b)(1) (Supp. V 1987).
256 See Record, supra note 38, at 34,365 (statement of

Rep. Daniel).
257 22 U.S.C. secs. 2751-2796(c).

258 See supra notes 22-27 and accompanying text.
259 See Record, supra note 38, at 34,365 (statement of

Rep. Daniel).

260 id.

261 Id.

262 Id.

263 10 U.S.C. sec. 2344(b)(2)(B) (Supp. V 1987).

264 10 U.S.C. sec. 2345(a) (Supp. V 1987).

265 See House Report, supra note 17, at 11.
266 DOD Dir. 2010.9, para. D.10.
267 10 U.S.C. sec. 2345(b) (Supp. V 1987).

268 DOD Dir. 2010.9, para. D.4.
269 10 U.S.C. sec. 2346 (Supp. V 1987).

270 DOD Dir. 2010.9, para. D.5.
271 Id.

272
See generally 10 U.S.C. sec. 2344 (Supp. V 1987).

273 10 U.S.C. sec. 2344(b)(1) (Supp. V 1987).

274 10 U.S.C. sec. 2344(b)(2) (Supp. V 1987).

275 DOD Instr. 2010.10, para. D.l.b.
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276 10 U.S.C. sec. 2344(b)(1) (Supp. V 1987).

277 See Senate Report, supra note 70, at 6; see also

House Report, supra note 17, at 4.
278 See Record, supra note 38, at 34,365 (statement of

Rep. Daniel).
279 10 U.S.C. sec. 2344(b)(1) (Supp. V 1987); see also

DOD Instr. 2010.10, para. D.3.
280 10 U.S.C. sec. 2344(b)(4) provides that reciprocal

pricing principles are inapplicable to NATO

subsidiary body organizations.
281 10 U.S.C. sec. 2344(b)(2) (Supp. V 1987).

282 10 U.S.C. sec. 2344(b)(1) (Supp. V 1987).
283 See Record, supra note 38, at 34,365 (statement of

Rep. Daniel).
284 See DOD Instr. 2010.10, para. D.3.
285 DOD Dir. 2010.9, para. D.18.
286

Id.
287

d10 U.S.C. sec. 2344(b)(1)(A) (upp. V 1987).

289 10 U.S.C. sec. 2344(b)(1)(B) (Supp. V 1987).

290 DOD Instr. 2010.10, para. D.3.a(1).
291 Id.

292 DOD Instr. 2010.10, para. D.3.a(2).

293 Id.

294 See DOD Instr. 2010.10, encl. 2-1.

295 See generally DOD Dir. 2010.9, para. E.

296 10 U.S'.C. sec. 2344(b)(2)(A) (Supp. V 1987).

2 97 DOD Instr. 2010.10, para. D.3.b(1).
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299
The term "price analysis" is very broad and all

encompassing. Basically, it includes whatever

actions are taken by the U.S. official responsible

for the acquisition which are necessary to reach a

decision concerning whether the price at issue is

fair and reasonable. There is, however, one

factor common to all price analyses; that is, that

some form of price comparison must be conducted.

This comparison may either be from established

market prices, government estimates, or the prices

charged for previous transactions. Price

comparison is, however, the key to any valid price

analysis.

A price analysis should include, as a first

step, the gathering and verification of pricing

data. This step is important and care should be

taken that the data used for comparison is current

and accurate, and to the extent other prices are

used, these prices must also be fair and reason-

able to provide an accurate standard for

evaluation. The second step in the price analysis

process should be the actual evaluation of the

data compiled, to include price comparisons. The

final step should be the determination decision,

with the corresponding documentation required by

the Act and the implementing guidance.
300 10 U.S.C. sec. 2344(b)(2)(B) (Supp. V 1987).
301 See supra note 275 and accompanying text.
302

DOD Instr. 2010.10, para. D.l.b.
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Chapter 12 for Contract Law Practice Manual,
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Id.
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Id.
308

DOD Dir. 2010.9, para. D.14.a.
309

3 Id.
310

Id.
311
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318 See Hearings, supra note 29, at 51 (statement of

Gen. James R. Allen, Deputy Commander in Chief,
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See supra notes 112-119 and accompanying text..
320 10 U.S.C. sec. 2329 (1980),-amended by 13 U.S.C.

sec. 1304(a)(6) (1985).
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I'or'c n., PI ri' . IK'. I 1' (Atil. 25, 1980).
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Army Reg. 12-16, Mututal 1,ogistic Suipport Between

the'United States and Other NATO Forces, para. 5f'

(15 Au1g. 1981).
323 S3See SenaLe Report, sHUpra• note 9, at 3.
324 See. Hearing, supra note 51, at 6 (staLement of Lt.

Gen. Arthur J. Gregg, Deputy Chief of Staff for

Logistics, U.S. Army).
325 See i d. at 7.
12 1; lmor'nulhi , AKAJA-KI , Il, Apr. 1I981, l.i,' VI

Mlutual Su -pport Act. (PL 96-323).
3227 l~r'r' i d,
328

id.
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subject: USAREUR Use of NATO Mutual Support Act

of 1.979 (NMSA PI, 96-323)) for REFORGER 81 Support.
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331

id.
332 I d.
333

Id.
334

Id.
335 S-ee Memorandum, AEAJA-l(L, 24 July 1981, subject:

I'll 96-323.
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See general ly USARIEOUR Reg. 12-16, para. 12.
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Id.

339 See Message, supra note 329.
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Seegeneraylly USAREUR Reg. 12-16, para. 12a(l)'.
341 126 Cong. Rec. 21,715 (1980).
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,'orcQ.s (0A1g 25, I980).
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K. Allen, supra note 107, at. 4.
346 See supra notes 321-322 and accompanying text.
347 See K. Allen, spirCa note 107, at 4.
348

Id. at 7.
349

See Meessage, supra note 329.
350 See genera1lly Dep't of Defense Directive 2010.9,

Mutual Logistic Support Between the United States

and Governments of Other NATO Countries and NATO.

351Subsidiary Bodies (June 7, 1984).
351

Id. at paca. E.2.
353 I1 d. at; par'a. 3.
354 Id.
355 See DOD Dir. 2010.9, para. 12.
356 USAREUR Reg. 12-16, app. A.
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365
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See e.9., Hearings, supra note 29, at 37

(statement of Brig. Gen. Wayne Alley, Judge

Advocate General, U.S. Army Europe).
367.

See e.g., Hearing, supra note 51, at 6-7

(statement of Lt. Gen. Arthur J. Gregg, Deputy

Chief of Staff for Logistics, U.S. Army).
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TAB 4

AGREEMENT BETWEEN THE UNITED STATES
OF AMERICA AND THE FEDERAL REPUBLIC OF GERMANY

RELATING TO OFFSHORE PROCUREMENT

Article 1

Purpose

The purpose of thim Agreement Is to set forth certain principles, policies and specific provisions
which the United States uf America (hereinafter called the United States) and the Federal Republic
of Germany (hereinafter called the Federal Republic) have agreed shall govern procurement by the
Armed Forces of the United States In the Federal Republic in the interests of the common defense.
Such procurement is hereinafter referred to as offshore procurement. This Agreement shall apply to
the contracts placed on and after the date hereof -and also to uncompleted contracts placed prior to
the date hereof; provided that this shall not impair the existing contract rights of private contrac-
tors.

Article 2

Definitions

For the purpose of this Agreement the following terms shall have the following meanings:
(a) United States Armed Forces shall mean the United States Army, the United States Navy and

the United States Air Fo*ce.

(b) Offshore procurement shall mean procurement by means of contracts, purchase orders, and
other instruments awarded and sub-contracts approved by the United States Armed Forces for goods
and services of any description for which payment Is made by the United States Armed Forces, pro-
vided, however, the term offshore procurement shall not include procurement by the United States
Armed Forces for which payment is made from funds made available by the Federal Republic In dis-
charge of occupation costs or from defense support funds contributed by the Federal Republic for
support of the United States Armed Forces, and shall not include procurement by the exchange sys-
tems of the Armed Forces and purchases by the individual members of the United States Armed
Forces.

Article 3

ObJectives

(a) The primary objectives of the United States in instituting the offshore procurement pro-
gram are (i) to provide the United States Armed Forces with needed materials, supplies and services,
(ii) to provide equipment as rapidly as possible to meet defense requirements of countries partici-
pating in the Mutual Sezurity Program, and (ill) to increase the ability of participating countries to
equip and maintain their own forces.

.(b) Procurement under this program is not Intended as substitute for the Federal Republic's own
defense production and It is understood that the program will be carried out in such a manner that
it takes into account the capabilities of the German economy as well as essential domestic and ex-
port requirements of the Federal Republic and that it will not -have harmful effect on other defense
production undertaken by the Federal Republic.

Artiele 4

Conduct of Program
The United States shall conduct the offshore procurement program In accordance with the laws

of the United States governing military procurement and the mutual security program. It is also the
intent of the United States that the offshore procurement program shall be carried out in the Fed-
eral/ territory In furtherance of the principles of the Mutual Security Act of 1954, the Mutual Defense
Assistance Control Act of 1951 as amended, and the Economic Cooperation Agreement between the
Federal Republic and the United States, signed at Bonn on 15 December 1949 as amended.

ASPR USSUCOM SuPPLZMINT
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TAB 4 (cont'd)

Article 5

Scope of the Offshore Procurement Program

The goods and services which may be procured under the offshore procurement program include
all types of military end items, materials, supplies, equipment, and services appropriate for United
States military procurement which may be required either for the United States military assistance
program or for the United States Armed Forces. Unless otherwise specified, the provisions of this
Agreement are applicable to procurement for both categories.

Article 6

Exchange of Information

The Governments of the parties to this Agreement, in order to achieve coordination, shall exchange
information on a continuing basis with respect to procurement plans, available production facilities
and progress in the achievement of the offshore procurement programs in the Federal Republic. The
Government of the United States shall, insofar as feasible and appropriate, furnish to the Government
of the Federal Republic information relating to the United States' procurement program in the Fed-
eral Republic and will inform the Government of the Federal Republic in due time of individual re-
quests for bids. The Government of the Federal Republic shall be supplied by the Government of the
United States with copies or other appropriate information of such orders as have been placed with
German firms.

Article I

Restrictive Business Practices

The Governments of the Parties to this Agreement, each within its own competence, shall im-
plement the offshore procurement program, Insofar as feasible under German law in such a way
as to:

(a) eliminate the barriers to, and provide the incentive for, a steadily increased participation
of free private enterprise in developing the resources of the Federal Republic consistent with
appropriate international agreements;

(b) discourage, as far as feasible, all cartel and monopolistic business practices which result in
restricting production and increasing prices, and to encourage competition and productivity.

Article I

Contrct Placement by Contracting Officers

It is understood that offshore procurement contracts will be awarded and administered on behalf
of the United States by contracting officers of the United States Armed Forces or persons acting
under their authority.

Article 9

Parties to Contracts \

It is understood that United States contracting officers will contract directly with individuals,
firms or other legal entities in the Federal Territory or with the Government of the Federal Republic

*in accordance with the contracting officer's judgment.

Article 1I

Amistance In the Selection of Contrators

The competent United States agencies may consult the Government of the Federal Republic or its
authorized offices for advice with regard to potential contractors. In furnishing such advice, in ad-
dtion to considering the ability to produce within the time required, efficiency, technical ability and
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TAB 4 (cont'd)

plant facilities, the Government of the Federal Republic shall be guided by the various principles,
policies and provisions set forth in this Agreement, including, but not limited to, those concerning
free competition and free private enterprise, availability of credit facilities and materials, and secu-
rity considerations. Plants and sub-contractors selected by the Government of the Federal Republic
or private contractors must be acceptable to the United States contracting officer who shall, however,
when selecting contractors take into account, as far as possible, the recommendations made during
such consultations as may be had with the Government of the Federal Republic.

Article 11

Assistance to Offshore Procurement Contractors

(a) The Government of the Federal Republic shall, subject to the relevant German legislation,
grant the contractors and the subcontractors of offshore procurement orders of which it has been in-
formed under Article 6 no less favorable treatment and assistance with regard to the supply of ma-
terials or production equipment and to the furnishing of manpower as will be granted to firms per-
forming similar contracts for the Government of the Federal Republic.

(b) It is understood that no obligation with respect to assistance in obtaining materials or pro-
duction equipment to contractors and sub-contractors shall be incurred by the United States by reason
of entering into contracts under the offshore procurement program. Such assistance as the United
States may be prepared to provide will be furnished through normal defense supply operations rather
than through any special procedure or any special intercession in behalf of offshore procurement
contractors.

Article 12

Credit Arrangements

The Government of the Federal Republic shall, subject to the relevant legislation, insure that
contractors under the offshore procurement program receive Federal guarantees (Bundesbuergschaft)
for the credits required to finance their operations under the same conditions as such guarantees are
made available for the promotion of exports.

Article 13

Taxes, Duties and Licenses

(a) Relief from German taxes, levies and customs duties, insofar as they affect expenditures under
offshore procurement programs, shall be granted in accordance with the "Agreement between the
United States of America and the Federal Republic of Germany Concerning the Tax Relief to be
Accorded by the Federal Republic to United States Expenditures in the Interests of the Common
Defense., signed at Bonn on October 15, 1954.

(b) Subject to Article 3(b) of this Agreement, and the relevant German regulations, the appropriate
agencies in the Federal Republic shall issue upon application all ihe prescribed licenses, including
foreign exchange, import and export licenses, which may be necessary for the execution of offshore
orders.

Article 14

Security

(a) In the v'ase of procurement contracts placed by the Government of the United States with the
Government of the Federal Republic, any classified material, including information, delivered by one
government shall be given security protection by the recipient government corresponding substan-
tially to that afforded by the originating government and shall be treated by the recipient govern-
ment as its own classified material of a corresponding security grading. The recipient government
sl~all not use such material, or permit It to be used, for other than military purposes and shall not
disclose such material, or permit it to be disclosed, to another nation without the consent of the
originating government.
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(b) In the case of procurement contracts placed by the Government of the United States with pri-
vate contractors in the Federal territory, similar security arrangements for classified material shall
be followed. Classified material of the United States needed by a contractor will be delivered to the
appropriate Ministry of the Federal Republic. An authorized 'representative of that Ministry will
transmit the material to the contractor in such a way as to make the provisions of the German
Penal Legislation applicable to it. Such material shall, prior to transmittal, receive a security clas-
sification of the Federal Republic which shall afford to the material substantially the same degree of
security as that afforded by the United States, and, at the time of transmittal, the Government of the
Federal Republic shall notify the contractor that the classified material delivered to him is also clas-
sified material of the Federal Republic and subject to the provisions of the German Penal Legis-
lation.

(c) The Government of the Federal Republic shall, upon request, conduct a security investigation
of any prospective contractor in the Federal territory in the same manner as such investigations may
in the future be conducted in accordande with German law in cases of defense procurement by the
Federal Republic, and a recommendation resulti i from such investigation shall be made to the
Government of the United States. No charges shall be. made by the Federal Republic for services
rendered pursuant to this paragraph.

Artele 15

Inqs ilons

(a) Inspections shall be made for the purpose of determining whether military end items, materi-
als, services, supplies and equipment conform to contract specifications and other requirements. Such
inspections covering such Items procured by the Government of the United States either from the
Government of the Federal Republic or from other contractors shall, when requested by the United
States Armed Forces, be carried out without cost or charge to the Government of the United States
by representatives of the Government of the Federal Republic. In connection with these inspections,
the Government of the Federal Republic shall certify to the Government of the United States whether
the supplies inspected meet the specifications and all of the terms of the contract. Inspections when
so requested shall be performed in a professional manner and in good faith without any financial
liability for defects. When the Government of the Federal Republic carries out such inspections, it
nevertheless recognizes the right of the United States Armed Forces to make inspections in all ap-
propriate places including plants of sub-contractors at any stage of production or manufacture and
shall accord the United States inspectors necessary facilities and cooperation to allow them to make
such inspections. However, it is not the intention of the Government of the United States generally
to duplicate inspections made by the Government of the Federal Republic. Final acceptance of ar-
ticles produced or services rendered under the contract, as a basis for payment of the contract prices,
shall be made solely by the Government of the United States.

(b) The Government of the United States shall inform its representatives that they should respect
the confidential nature of any knowledge of production secrets and trade secrets of contractors and
sub-contractors gained in the course of the performance of their duties through inspection or from
documentation and instruction.

Article 16

Standard Cnutrt ClUse

Standard clauses will be agreed to by the Governments of the parties to this agreement for use,
as appropriate, in contracts between them. Other clauses, Including, but not limited to, escalation,
advance and progress payment clauses where appropriate, may be included in indivioual contracts.
The Government of the Federal Republic shall render appropriate assistance to facilitate the per-
formance of all contract provisions.
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Article 17

Protection of United States Property and Personnel

(a) Rights and interests of the United States pertaining to property which has been acquired by
offshore procurement contracts In the Federal Republic, or in property used in connection with such
contracts, are not subject to seizure, attachment or other interference by German courts and author-
Ities.

(b) The United States shall be immune from German jurisdiction with respect to legal liability
which might arise out of an offshore procurement contract.

(c) United States Procurement Officers as well as other United States procurement personnel shall
not be subject to German jurisdiction with respect to legal liability which might result from the
execution of their official activity under the offshore procurement programs.

Article 18
No Profits Clause

On offshore procurement contracts it is understood that no identifiable profit of any nature, in-
cluding net gains resu!ting from fluctuations in exchange rates, shall be retained by the Federal
Republic. The Government of the Federal Republic agrees to determine whether any such profit has

been realized, in which event, or in the event that the Government of the United States considers

that such profit may have been realized, the Government of the Federal Republic agrees that it shall

immediately enter into conversations with the Government of the United States for the purpose of
determining the existence and the amount of such profit. During these conversations the United
States shall have access to such documents and accounting data as may be necessary to determine
the' facts. In the computation of net profits hereunder, the contracts shall be taken collectively, and

total net losses under all contracts may be offset against total net profits under all contracts. If, as a

result of conversations between the two Governments, it is established that profit has been realized by
the Federal Republic on such contracts, it shall refund the amount of the profit to the Government
of the United States under arrangements and procedure to be agreed upon between the two Gov-
ernments. At the request of either Government, a refund adjustment shall be accomplished on com-
pleted contracts at the earliest practicable date, but this adjustment must be effected by the end of
the year following the calendar year In which the contract concerned is completed. This article shall

not be construed as affecting In any manner any profit-refunding provisions as may be contained in
individual contracts. It is understood that there is In effect in the Federal territory legislation equiv-

alent to the United States Renegotiation Act of 1951.

Article 10

Contract Terms

(a) Since the statuter of the United States prohibit utilization of a contract upon which payment
is based on cost plus a percentage of cost, It is understood that sach a system of determining pay-*
ment shall not be employed in contracts entered into between thp Government of the United States
and either the Government of the Federal Republic or German contractors. Further, the Government

of the Federal Republl: shall not utilize the type of contract in which payment is made on the basis
of cost plus a percentage of cost In sub-contracts under any contract between the Government of the
United States and the Government of the Federal Republic.

(b) Subject to the provisions of Article 18, vontracts based on cost plus a Axed fee are not pro-

hibited.

Article 26

Repe•ting of Sub-Contraete

The Government of the Federal Republic shall furnish to the United States contracting officers

such information as may be requested regarding contracts placed by the Government of the Federal
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Republic under contracts entered Into between the Government of the United States and the Gov-

ernment of the Federal Republlc.

Article 21

Destination of End-Items

Altough the determination of specifications and other requirements of particular offshore procure-
ment contracts may require a tentative identification of the recipient country to which the end-items
are to be delivered, it is understood that the United States may subsequently amend any such ten-
tative identification as to which country shahl be the ultimate recipient of the end-items produced.

Article 22

Relationship to the Bonn Conventions

It is understood that the arrangements as provided for in this Agreement would not be affected
by the coming into force of the "Convention on Relations between the Three Powers and the Federal
Republic of Germany", including related conventions, as amended by the relevant Schedules to the
"Protocol on the Termination of the Occupation Regime in the Federal Republic of Germany", signed
at Paris on 23 October 1954.

Article 23

Application to Berlin

(a) This Agreement shall also apply from the date specified in Article 25 to Land Berlin which,
for the purposes of this Agreement, comprises those areas over which the Berlin Senate exercises
jurisdiction.

(b) It is a condition to the application of this Agreement to Land Berlin, in accordance with the
preceding paragraph, that the Federal Republic shall previously have furnished to the United States
a notification that all legal procedures in Berlin necessary for the application of this Agreement there-
in have been complied with. .

Article 24

Supplements and Amendments

(a) The Government of the Parties to this Agreement shall, upon the request of either of them,
consult regarding any question relatin-; to the application of this Agreement or to the operations or
arrapgements carried out pursuant to this Agreement.

(b) Either Government may apply at any time for review of the Agreement. The two Governments
shall enter into negotiations aiming at a mutually satisfactory solution based on the principles of this
Agreement with respect to any problem that may arise.

(c) This Agreement may be amended at any time by agreement between the two Governments.

Article 25

Final Clauses

This Agreement shall enter into force upon the deposit Žof• an instrument of ratification by the
Federal Republic with the Government of the United States.

In witness whereof the respectlve representatives, duly authorized for the purpose, have signed
this Agreement.

Done at Bonn, in duplicate, in the English and German languages, both of which texts are au-
thentic, this 4th day of April, 1955.

FOR THE UNITED STATES OF AMERICA:
JAMES B. CONANT

FOR THE FEDERAL REPUBLIC OF GERMANY:
ADENAUER

A-6



COVER SHEET

Contract No.

NEGO'.OTIATE1D CONTRACT for the Procurement of Supplies, Services and Materials in the Federal Republic of

('.ermany

PREAMBLE

Thin contract Is entered into pursuant to the provisions of Section 2(c) (1) of the Armed Services Procure-

ment Act of 1947. an amended (41 U.S. Code 151 et *eq.), and other applicable law.

Funds Chargeable:

Amount of Contract:

Fiscal Oftler:_

PAYMENT. to be made In United States Dollars

by

at

to

This contract in entered 4jito this_ _______ day of 19411 by and between the Onvernment of the United States of America (hereinafter called the United States Government)

represented by the Contracting Officer executing this contract and the Government of tho Federal Republic of

Germany (hereinafter called the Federal Government) represented by

This contract 11 executed subject to the agreement and conditions Included ins the 'Agreement between the

United States of America and the Federal Republic of Germany Relating to Offshqre Procurement* (hereinafter

called the Agmrements dated c concerning the procurement of supplies, services and

materials.

The parties hereto agree that the Federal Government shall furnish and deliver all of the supplies and

perform all the services set forth in the Schedule for the compensation stated tbeultI.

F R B-1
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SCHEDULE

I Qumnlity Unit Price Amonei
Itoii No. SupPi, ie. or Services Unit

(Number of Unit.) Fxcl Taxem Excl Taxes

0
S

TOTAL CONTRACT

PRICK EXCL TAXES:

0 /
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,(ENIEIIAL P'IROVISIONS

Am ,,nod throutghnit-his contrnct, the following terms shall have the mennings act forth lcow:
(a) The term "Secretary" meunf" the Secretary, .the tinder-Secretary, or any. Assistant Secretary

of the United States Military Department concerned; nnd the term "his duly authorized representntive*
ilensn any person or persons (other than the Contracting Officer) nothorized to act for thin Seq:retiry.

(1) The term. 'Contracting 1lflcer' in1an61theperson executing this contract on hehalf of the
United State@ Government, and any other officer orcivilian employee who is a properly designated Con-
tracting Officer; and the term includes, except as otherwise provided in this contract, the nuthoriy:(d
representative of a Contracting Officer acting.within the limits of his authority.

(c) The-term "Fedlral Government' meons the* Government of the Federal Ilepublic of Geimatny
or any agency (Dienatatelle) duly authorized to act on behalf of the Federal Government in relation to

this contract.

(d) E'xcept as otherwise provided in this contract, the term "subcontract" meants tiy agreemu.et,
contract or purchase order made by the Fe(eral Government with any contractor in fulfillment of any part
(if this contract, and any agreement, contract, subcontract or purchase order thereunder.

'2., C(IIANGIS .M '

(a) The Contracting Officer, after having contacted the Federal Government, may tit tiny) tiOe, by
a %Ntitten order niake changes, within the general scope of this contract, in any one or more of the fol-
lowing:

(i) lDrawings, designs, or specifications, where the snpplies to be furnished and the service.,
to he performed are to lie specially mantifacturod anti/or executed for the united Statns Covernttuert in
uiccordance therewith;

(ii) Method of shipment or packing; and

(iii) Place of delivery.

... () If any such change causes an increase or decrease in the cost of, or the Lime required for,
perfornmance. of ibis contract, an equitable adjustment shall be agreed upon in the contract price or lielivery
schedule, or both, and the contract shall be modified in writing accordingly. Any claim by the l'ederal
Government for adjustment under this clause must be asserted within thirty days from the date of receipt
by the Federal Government of the notification of change; provided, however, that the Contracting Officer,
if he decides that the facts justify such action, may receive and act upon any such claim asserted at any
time prior to final pAyment un.ier this contract. The Federal Government shall continue to execute this
contract as changed, and the United Staten Government will process claims arising therefrom is promptly
an possible.

3. EXTRAS

Except ru otherwise provided in this contract, no payment for extras shall be made unless such
extras and the price therefor has been authorized in writing by the Contracting Officer.

4. VARIATION IN QUANTITY

No variation in the quantity of any items called for by thip contract will be accepled unliess
such variation has been caused by conditions of loading, shipping, .or packing, or allowances in monnuf:a-
turing processes, and then only to the extent, if any, specified elsewhere In this contract.

5. INSPkCIiONS, ACCFCPTANCE AND itEJECTION \.

(a) Adequate inspections and texts of nil supplies (which term throughout thin clause inc'ludes
without limitation raw materials, components, intermediate assemblies, and ean products) to inlsure Co01-

forinity with drawings, designs and specificatlons of the contract shall be effected by the Federal Gov-
ernment.

(b) rhe Federal Governmerot will furnish a certificate or certificates stating that the inspectioni
has been made and, that all supp~lies, services or materiais covered by. the certificate meet nil require-
meants of the schedules, drawings, designs anid specifications of the contract. United States Government
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rejpr(seiIIIltavoe shall have the rig~ht to verify the c'ertificaitionm and to verify thatt 1) then end iterms con-
forirt Ito stnndartls find to drawings, tlemignm and sipecificaitions and (2) thle quantity of itemsR Ht-prcified i'#
d~elivered.

(c) United States representatives will notify the Federal G;overnment when they intend to con-
"'4te intiisertiois aend ,,itch ins~pections willI, rint~ofir am5 poosihlie, lie eoodaictedi prompitly. 'lhe leilern I

vernincnt shlall have the right to he present. during such inspections. should the Federal Government no

(d) In rase tiny suipplies orr loin ot supplileo tire defective ill material or workmansihip or nther-,
wime not in conformity with the requirements of tbisi contract, theLUriitd States Government shell have-
the ripht either to require their correction, or to reject them (with or without making arroingements with
the F~ederal Governmtent as to their disposition) where the Contracting Officer determine@ that the national
oir mutuual security intercsts require rejections. Supplies or lot@ of supplies which have been requidred to
Ito corrocteil or re jected owhnll lie removed, or correctedl Ito plaice, no requested bly the Conntraicting Officer,
by or or, lehaif of, and at the expense of lthe Federal Go~vernmnent or' its subcontractor, promptly after
notice, find shall not again be tendered for acceptartcd unlems the former 'tender and either the requiirement
for correction or rejertion In disclosed.

(0) The Fedleral Government will provido rind require. ito asubcon tractors to prov'ida,,o the United
States Government inspectors, without Ridditional charge to the United1 States Government, reasonaible
facilities and assistance for the, safety aind convenience of the United Statese Goverhnment representatives
in the performance :.or their~duties..

(f)'Except aso otherwioie provided' in th~in contract, final acceptance or rejection of the supplies
shall be made concurrently with, or shortly afiter, final inspection and before shipment or transportation;
hut failure of the United States Government to imspect 'and accept or reject articles to be delivered under
the contract shall neither relieve lite F~ederal Goverpment from resp~onsibility' for such suppl~es as are
not in accordlance* with-the contract req'uirementFs not, impose liability on the United States Government
therefor; provided, however, that if the Federal Government considers that there is an undue delay by the
Uinitedl States G~overnment in taking fiction on acceptance or rejection, it will-no notify the Uni'ted States 2
Covernment aind the two Governiments will consitit with a view towards amending the contract to provide
to the Federal Government compensation for adfditional expenses occasioned by such delay of the United

(g) The inspection and teat by the. Unitedl States Government of anay supplies or hatm thereof (loon
not relieve the Federal Government fronm any responxilmility regarding defects or other failure" to rsivet the
contract requirements which ma, y be discovered prior to final laccePtainc'e. E~xcepht as otherwise provided In
tist cointracrt, no liability for defective aupphien aharli oximt 'after final. acceptance# ex~ept as regnrds
Itent defects. Claimsp arising out of latent defects sliall be asserted within one year after finnl itt-rop-

thne of the lent delilvery uinder the contruct, tonlenss ootherwise agreed upon In the special provisloopo of'

this contract.
(h)TheFedralGovernment shall provide and mjaintain an inspection system mutually acceptable

it)thetwoGovrnmntscovering the supplies hereunder. htecords of all inspection work by the Federal
Govenmet sallbe eptcomplete and available to the United States Government during the performance

of this contract and for such longer period as may be specified elsewhere in this contract.

6. RISK FORl LOSS OF Oil DAMAGE 'ro surpuhFs
Except as; otherwisne provided in this contract, the Federal Governmentl ,()shall beor all risks

for loSs of or damage to the supplies covered by this contract until actual delivery and (2) shall hear all
rinks as .to rejected supplies, except that, when rejection occurs while the- supplies are not in the pons-'
session or control of the Federal Government or its subcon tractors, the Federal Government shall not it.-%

nume such risksf until the 11th day after receipt of notice of rejection, or until such earlier time as the
supplies come into the possestsion or control of tho Floderal G;overnmnent or it*s ubcontractorii.

7. TFICNIINATION

(a) IThe performance of work uinder this contract may he teratiinated by the lUnltc4' States Govern-

m-eat in otccor,hbince with thim clause in whtole, or, front ltile in timue, 'ill part, 'whenever ilhe Contructing'
Officer shlnl determine that osuch termination is'- in the Wooda interomts of' the Uiated Station Government.
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Any Hitch terniinat inn shall lie affected Ivy del ivery to the l'ederal (;nvernment of im Notice' of 'lerininal ifn
specif iing to the exte I to which pierfairnitance of work otiner the contract, is terminitted, nnid lie datie. tpon
which mutch terininnt ion heecomep, effective..

(hi) Afitor recripit ofis ,. I it oioof TIertlnihmtloin, vin ex iieplt n m oalistrwlpsi ,tlttliorisiil b~y Ii#,. C(m-
Ireset lng Officer, filea Federal Goivoritimet mitili (I) cnimius the work *naer- the cofltroict oil thes tilte iind1 Io,

heextent specified inO the Notice of Tl'rmination' to be stopped; '(Vplace no' furthier 'suhicontractn for
* :initerifils, servif~s,:or fseilitiam except ansay he raecemsory for completion oftunetportiontrofcthe work

extent that they relate to time ,perforpnance of work7:terminatedl by the Notices of *Termination; (4) assign to
the Uinitedl Skates Government, in thl, mpanner, at the times, and to the~extent, requested by the Contractingf
Officer, all of the rights and. titles of the Federal Governmaent und~er the suhcontracts, so terminated;
(5).scttle or require to be' settled all outstanding liabilities and fill claims~arising out of ouch teriniotirin
of astlacontracta, with the approval or rntification of the Contracting Officer toihe extent he may requeist,
whtich approval or ratification shrill be final forall the purposes of this. clause '; (6) transfer or have trrins-
ferred title and deliver or 'have dcji~veredl to the [InitediStutes Government,' in'the manner, at the times,
find to the extent, if any, requested by the Contracting Officer, (i) the fabricated or unfabricated parts,
work in process, completed work, supplies', andi other nanterital produced as a part of, or acquired in con-
nection with the performance of, the 'work terminated lay the Notice of Term~ination, and 00i the complete'l
or pa~rtially completeid planig,'drawings, inforniation find other property which, if the contract had been Coln-
pletedl, would hanve been required to bve famnished to the Unmitedl States Government; (7) time its best effort't
to sell, in the manner, at the. times, to the extent and at the price or prices authorized by the Contracting
Officer, any property of, the types referred to in provision (6) of this paragraph, provided, however, that
tie l'ederfil Government shall bie under no obligation to extend credit to any purchaser; and may acquire
any much property under the conditions prescribed by noid ait a pirice oir prices appiroved by thme Conintmat in
Officer; uand provided furthe' r thtat tho lnet piriaeolm (if jiny mttchI trtansfe~r or dipposiltion shall bei apple hi el o
reduction of, any payntents to be mtiane by' the United States Government to the Federal Govemnmiieet undulr
this contract or shall otharwise be credited to the price or cost of the work covered by this contrsict or
paidi in much otlier manner as the (Contraacting Officer many mittborirze; (R1) complete performance nf q-1n'h
part of the work ,as shall nkot have beon terminated by the Notice of Termination; and (9) tatke such nc-
tion am matay he necessary, or as the Contracting Officer may request, for the protection and preservntiuui
of the p~roperty related to this contract which is in the possession of the Federal Goveinment and in witichi
the United States, Government has or may acquire an interest.

(c) After 60 lays following receipt by the Contracting Officer of acceptable inventory schedulleS
covering all items of a particular property classification, such as raw materials, purchased parts, andi work
in process of the termination Inventory at tany otie plhant or locattiran, or such later date as may be agreed to
by the Contracting Officer anti the !Federal Government, the Federal Government may submit to the
Contracting Officer a list, certified as to quantity and quality, of any or all items of termination in-
-ventory 'tint previotusly disposed of, exclusive of itemis the disposition of which haq been requested or
authorized by the Contracting Officer, and may request the United States. Government to remove Luim
itenms or enter into a storage agreement covering* them. Not later than fifteen (15) (lays thereafter, the
United .States Government will accept title to such itenms and remove them or eater into a storage agree-
ment covering the same, provided thaat the list submitted shall be subject to verification by the Con-
tracting Officer upon removal of the itenms, or, if the itenas are sto~ed,. within forty-five (45) days from
the, (late of submission of the list. Any necessary adjustment to correct such list ns submitted shall be
antaile prior to final settlement.

(d) Alter receipt of a Notice of Tlermination, the Perhecal. s~overnment *hall submit to the (:(on-
trncting Officer its termination claim, in a suitable fortit to he% agreed upon'. Such claim shall he sob'
ntittcl taot latter than two years front the effoative date of termaination. provialot, hiowever, (1) that the
twao G'overtnments nuay uagrda, by writteni. stipulation, to one or inorsexteInvioht 'within mutch twit-year

~periodl or. t4(red caxtonslota thereof,- and (2)that if tlie Contracting Officer considlers thiat the facts justify
suhaction, lie may receive andl act upon any suich trmaiinttion cinim at any. time alter the allove-atucit-

tioned haer-odml. If no such claint is' sumbintiucd, by the lcilcrol Governitient; withio the said pecriod-, tie.
Contracting Officer many dctoritaine the 01niount, if ainy, fine to thu *hoileref:Governmteat Ity reason of the
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if-roil ii,,ot io n firiu tile moont so ulti~triiiiloo mhiiiI d rtlir il~irn hoi ,'old to) thu Ieerl~ id (oovi'rnhuu'l. In uirrivinj,

fit if ucteritginulmitio of this nomount the uontriouthig, 1''ffIver imuuy Ion 1,uiiudoil to llthe oxtoht 1111 siuiIwlw Ily th~e

"Stuutemeunt of l'riitciplea for Conmidlrrotiuilof. r( COMWs HM forth in Port 4 of Soction V111 or ilie Ariuuoil
Servitecs l'rociarmrnuiit floguiuihitiu,' in vf ffvct, on gio h~ile tof hibi cointrucI, or by tliny othier "'Plinid trin-

jotlou of roimt I lterinimii oot . Viortqjinuymieul, 1he :,iltriietiuiij Off~cicr #41itil give the Icileriti (;ovrmvwumu

W itten notice of the amvount thus,,determined. T'Ihe Ieleril Go~vernmet icinL'lali linve ninety,(90) uinys fromn
recei pt of such notice with in which ,to protest tito arliolmnt of tho determi nation. If the laulera I (,overnetlm

docs make such n protest to the United States G;overvnmeunt, thc two Governments shall, on promptly It"
possible, consult with each other widi #.~ vicw toward sietluing tile Ilintiool ulite.

(e) In muittuAlly arriving atea settlemnent~hcrcunder,>-the Federal 1;overninent and the Contraceting
Officer may agree up~on the whole or-arty part of the (nivount or ainoiints to be paid to the Vcderil Govern-
ment as fair as compensation Jiy reason of the total or partial termination of 'work. TIhe contract shall be
amended accordingly, and the~hedlernl Government mhnll be paid thme agreed amount.

Mf In arriving at the amount due the~ FedI(eral Government londer this clause there shall lbe die-
dlucted (1) all unliquidated payments on -account theretofore made to the Federal Government, (2) finy
claim which the (Jnite'd Statts G;overnnment pitmy have against the I-;ederul Government in connection with
this contract, anai (3)`the- agreed price filr, or' the net proceedsp of sale of, any maiterials, supplies, or
other thing. ioccuirewi hy the I'ewleml, nvernmlmnet or sold, purawlailt to the provisions Of this clau1se, anti
not otherwise recoveredl byý or credlited to the United Staites Goveranment.

(g) If tile ter~domition hiereundler be partial, prior to the settlement of thle terminatteil port ionr of
thils contract, the Federal (;o~er~inmnt nlay 'file with tilea Comatrocting Officer a request in writing for ano
equitanlel adjustmtent of the price or prices specified in the contract relat11nA to the contuinued portion of

the contract Find such eq'uitabile so'Ijustientlas mafy lie rigredl upon shall be niamle in such price or prices.

(h) Upon notif~icatigin to the United S5tates Governmcnt by the Federal Government that the Fed-
eral Government is. precludeid front perforning the contract in aiccordance with its terms anti conditions
due to circumstances. beyond its control,,the two Governments will conisult with a view towardh nego-
tiating an amendlment to this contract in the form of a reasonable extension of time for thes performance
of the contract (it beijng recognized,' however, thati there may be special cases where the U~nited States. O f verninent' a need for thejand product will not admit of postponement) or an amendment to the contract in.

.ne other respect.* If the [,'ederal G~overnmnent should fail to perform the contract in accordance with its
terms, andl such failure shouald be due to cautses within the control of the Federal Government, then the
United States Government may tormipate this contract by reason of the failure of the Federal Government
to p erform it. Any 'much termination, shnil~be 'without cost to -the United States Government and without
*lialidty of either G;overnment to the other; provided thnt the parties hereto may agree upon the transfer

*to tie Onited States (overnmeini of FtY.,or:,all of the property of the types referred to in paragraph (b)(6)
*above, in which event the (jnited States9 Government will, paty to the rederal Government (1) the price

provided in the contract for items, conipkc!cd. in accordance with tile contract requirements, and (2) a price
mutually agreed upon for~other',items..'.,

0 ) Unlens, otherwise, providadjoit in this contract, the hederal Government, from the effective
*dmmte of termination and for a period of swix years after final settlement under this contract, shall preserve

and make, avnilable to the United States,.Governmoent, at all rentsonable times, at tie offices of the Federal
Government, but wlthputAlrect Charge $0,the United State Coverulflent, all its book@, records, documents,
and other evidence bearingi:n the costs -.and expenses of the Federal Governnment under t11i4 contract
and relating to the work termainated hereunder, or, to the extent approved by! the Contriacing Officer,
photographs, micro-'photographse, and other. auth tentic reproiductions th~cre4f.

(a) Thie contract prices do, not'include any tax or dluty which the two Governn~ents in accordance
withl the 'Agreement between the United Statesr of Ainericna mnd thle Federal flopublic of Germany Concern-
ing Tax Velicf to hie Accorded bmy 'thes lcedoarni 11epublic' to United States Expendlitures in thme interest of
C:ommnon Dtefense", signed ntv I'lonn 15 October 1954, have agreed shasll not lIe'applicable to expcnditmmres
by tife United States Governmeont,. or umny-otlcr aux or duaty not np1plicnlllc tn thini contract uander the lnV8
of the c Fderal VeCpub111ic. If. any miocim tax or* duty 4iams awen inc luuled in thlo contract prices thmrouagh error or
otherwise., the contract pricesi shlall hoe corralipondiiigly rohllced.
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(b) if, after thec coniraict ilair', the I Ioinid Sitaten (,overnrornt anrd the l'cdo-ral G',vrni-r'fnt Mlhitil
tigrr'c that ani tax or rutty Included in theo contract prices# tsliiu n flt he ajpt icmlule to expein'Iitures b~y tire
Un ited Stotcs Governninnt, 06o contract priccs siatu liIe rodirtedr uecorrljogly.

q. Sit II(C(N I'lA ClING

(it) The Vederal Governmeont unde~rtnken tlinut in any stiliontrnct inn-le in connectioin Wili tili

Wcontract it will employ the snino prociiremcnt miethods and procedures an it employs in contracting filur
its ow,% requirements, insofar fin the provinions of this contract tin not eabse dleviations therefrom.

(bi) rThe F'ederal Government ngreics to indemnify and save ha~rmless tite Ubnited States (o(verur,-
ment apninat all claimts and suits~of whatsoever rntatre arising undler or incidental to the performancec of
this contract, by any -subcontractor against the Fedleral Government or the United States Governmrit.

10, PAYRIENTS
r[he Fedleral Government sliall he paid, upon the samhmassioei of properly certified invoicen ir

vouchers, the purices stipulatedl herein for supplies delivered rind accepted or mervices rendered end( nr-
cepted, leas deductions, if any, as herein provided. Unless otherwise specifleul, payment will lIe 11111 oi (

partial deliverieg occepted by the United StatesN Government wheni the amount (lue on rsuch delivilri,'rr rio
warrants; or, when requested liy the Fedeirril Government, payment for accepted partial deliveries shall
be made whenever sach payment would equal, or eycced, either $1,6000 or5O%of the to'tnl mowunt of this
contract. If the invoices when submitted aire completely in order with respect to the amounto due niid

payable, if they make correct, unambiguous reference to the items invoiced so that they can be-i-tn~ily
identified in the contract; and if they are prepared and certified by the Federal Government in ac,':oKdanlcc
with the stated invoicing requirements of the contract, payment is customarily muade without dela-y and in
approximately thirty days after submission of the invoice.

1.I. UNITED STATES OFFICIALS NOT TO BENEFIT

- -' No member of or delegate to the Congress of the United States, or resident comrnissioirer ot thC
Unritedl States, shall he admitted to any share or part ot this contract, or to any beneFit that may t'rii~f!

therefrom; but this purovision, shall not be construed to extend to this contract if made with a Corporation
for its general benefit.

12. COVENANT AGAINST CONTINGENT FEES
The Federal (Governrnentwnrrnnts that no person or selling agency has been employed or retaiiw((!

to solicit or secure this contrnct vilon an agreement or understanding for a commissnion, per(eoveu!;'n,
brokerarge, or c ontingaint fee, mm xcelitli g bona fidri emoployees or biotn fide estahibinhie coutitun en ,u 1i

selling agencies maintained by the Federal Government for the purpose of securning businens. 1For hrienull
or violation of this warranty, the United States Government shanll have the right to qInrul thin cottroctf
witluout liability or, in its discretion, to ulodact from the contaract price or consideration time full anoait,111 itt

suich commIssion, parcentftgo, brokerage, or contingent fee.

13. GRATUITIES

T[he Federal rGoverninent agrees to apply to this contract the principles embodied in Section 6:31
of Public Law 179 and Section 629 of Pub~lic Law 4811, 82nd Congress of the Uinited States.

14. FILING OF PATENT. APPLICATIONS

While, and so long as, the subject matter of this contrncl is classified security iýnfortiatico of
* the United States Government, the F'ederal Government agrees tha t1 it will not file, or cause to be filed,

all application for patent, or other like statutory protection, (lisclos ng any of said subject matter Withou~nt
referring the proposed application' to the Contracting Officer, oer determination as to whether, for reasons

of United States security, such ripplicationsi shall be lcied in secrecy.

15. COP'YRIGHCT

(a) The Federal -Government grants to the United States Government, (I) a royalty-free, non-

exclusive aind irrevocable license to publish, trarnslate, reproduce, deliver, performt, use, sand dispotir Af

and to authorize, on behalf of tI,. United States Government or in the furtherance of mutuial duefens.c.
others so to do, all copyrIghtable masterial first produced or composed ead delivered to the Unitedi Stutr't

Governnment under thin contract by the Federal Governmenti, It"s employee. or any iadividuul oir corra'r'mn

specifically employed or sseianed to originate and prepare such mnaterial; and (2) a licenpe as aforesuid
moder itoy arid aill copyrighited or ropyripghtable work not first produced or comoported by the Fedr',,l C.~

"tnt in the jjerforn tin oce ofr thisi cumotirdet lioit which is luco~rpo~reted in the niaiori rru ur,,inlir'nr m0di- (hIll
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contract, provided that such license shall he only to the extent that the Federal Government now han, or
prior to completion of final settlement of thin contract may acquire, the right to grant such license without
becoming liable to pay compensation to others solely becaume of such grant. ( q

(h) The Federal Government agrees that it will exert all reasonable effort to ndvine the (')on-

tracting Officer, at the time of delivering tny ciopyright,,hle or copyrighted work furnished under thin con-. act, of any adversely held copyrighted or copyrightnble material incorporated in any snch work and of
nay invnsinn of the right or privacy therein contained.

(c) The lederal Government agrees to report to tlse Contracting Officer, promptly and in reason-
able written detail, any notice or claim of copyright infringement received loy the Federal Goweovrngnent with
respect to naiy material delivered under this crintrict,

(d) Nothing contained In thlsa paragraph shall he deemed, directly or indirectly, to grant any

license under any patent now or hereafter granted, or to grant any right to reproduce any copyrighted or
copyrightable material, other than that referred to in subparagraph (a), above.

16. GUARANTEIS

The Federal Government undertakes that the benefit of any guarantee obtained in respect of any
subcontract shall be passed on to the United States Government.

17. SECURITY'-

(a) Any manterials, documents, designs, drawings or specifications delivered by the United States
Government to the Federal Government and any materials, documents, designs, drawings, specifications
or supplies delivered by the F'ederal Goveinfient to the United States Government in the performance of
this contract, which are classified by the originating government as "'op Secret', 'Secret', or 'Con-
fidential' shall be given, as provided in Article 15 of the Agreement, security protection by the receiving
government corresponding substantially to that afforded by the originating government and will he treated

by the receiving'government as its own classified material ofea corresponding security grading.

(b) The receiving government will not use such material, including Information, or permit it to bIe
used, for purposes other than those in the inteiast& of the common 'hefense an envisaged by the Agree-
ment and will not disclose such material, or permit it to be disclosed, to another nation without the con-
sent of the originating government.

(c) The receiving government will0 on request, give to the orlginating Movernment sin acknowl.

W .igement of receipt in writing for any such classified material.

(d) The IFederal Government agrees to include appropriate provisions covering military security
material including information in all subcontracts hereunder.

IR. TECIINICAL INFORMATION ,

The Federal Government agrees that the United States Government shall have the right to dupli-
cate, use and disclose, in behalf of the United States Government or in the furtherance of mutual defense,
all or any part of the reports, drawings, blueprints, data and technical information, specified to be de-
livered by the Federal Government to the United States Government under this contract, provided that the
granting of such rights shall be. to. the extent that the -Federal Government ia able to obtain and grant
such rights. Nothing contained in this clause, in itself, shall grant any right or license to use, sell, or
reproduce any patented article; it is strictly limited to reports, drawings, blueprints, data and technical

information.

19, ASSIGNMENTS OF CLAIMS '

(a) No assignment of any claim arising under this contract shall he made by the Federal r;overn-

ment except pursuasnt tn mutual agreement between the two (;overnments.

(W) In the event of such nassignment, no copies of this contract or of any plans, specification.,
or othcr *imilar documents relating to work under this contract, if marked 'Top Secret", "Secret' or 'Con-
fidential', shall be furnished to any assignee of any claim arising'under this contract or to any other
person not entitled to receive the tareal provided, that iz copy of any part or "11 of this contract no iaarked
tnisy be furnished, or any information contained therein may be disclosed to such assignee upon the prior
written authorization of the Contracting Officer.

6
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20. L1.1OII IIHELATIONS AND STAN)ARtDl

The provisions of this contract nnd the performance hereunder shall he suhject to, end in nccord-
ance with, the laws applicahle in the IVedernI liepuldlic, from time to time in effect, which govern the
bourn, wages, labor relations (including collective inargtining), workman's compensntion, working condi-

tions, and other matter. pertaining to Inbor.

21. ItEV'ORTING OF ROYALTIES

If this contract is in an amount which exceeds $10,000, the Federal Government agree" to report
in writing to the Contracting Officer, during the performance of this contract, the amount of royalties paid,

or to be paid, by it directly to others in the performance of this contract. The F'ederal Government further
agrees (1) to furnish in writing any additional information relating to such royalties as may be requested
by the Contracting Officer, and (2) to insert a provision similar to this clause in any subcontract hereunder

which involves an amount in excess of the equivalent of ten thousand United States dollars.

22. EXAMINATION OF RECOIRDS

The following clause is applicable to the extent required by the laws of the United State":

(a) The Federal Government agrees that the Comptroller General of the United States', or any of

his duly authorized representatives mhull, until the expiration of three years after final payment mnerh.'
this contract, have access to and the right to examine any directly pertinent books, documents, pnp-vs

and records of the Federal Government involving transactions related to this contract.

(b) The Federal Government further agrees t, Include In all its subcontracts hereunder a ptivi-

eson to the effect that the .uhcontrtctor'agree@ thnt the Comptroller General of the United States or any

of his duly authorized representatives shall, until the expiration of three years after final payment under
this contract with the Unitcd States Government, have access to and the right to examine any directly

pertinent books, documents, papers and records of such subcontractor involvingtransactions related to the

subcontract. The term "subcontract' -as used in this clause excludes (1) purchase orders not exceeding

31,000 and (2) subcontracts or purchase orders for public utility services at rates established for uniform

applicability to the general public.

(c) The Comptroller General of the United States or any of his duly authorized representativee
shall notify the Federal Government if he intends to carry out such examinations. The Federal Govern-

ment shall have the right' to take part in such examinations if it so requests.

0 0-7 7- 2907
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SIGNATURE SHEET

The rights end obligations of the parties to this contract shull be subject to and govermed by the

Preamble consisting of one pals, the Schedule conistingt o(.... numbered pages, the G(snerel Provisions connls-

tling of-numbered pages and this Signature Sheet. To the extent of any inconsistency between the Schedule or

the General iProvibions, end any specllications or other provisions which am made a part of this contract by refer-

once or otherwise, the Schedule and the General Provisions shaii control. To the extent of any Inconaistency be-

tween the Schedule and the General Provisions, the Schedule shall control. it in sgried that quotations and/or

conversations leading up to, and during the negotiations of, this contract have been consummated by signing this

contract which, together with the Agreement dated 7 February 19S7, constitute* the entire agreement between tht

portiee hereto. The provisions of this contract shall be interpreted on the basis of the lawa of the United States

and the ngilish language version of the contract.

IN WITNESS WHEREOF, the parties hereto have executed this contract as of the day and year first

above written.

THE GOVERNMENT OF THE FEDERAL THE GOVERNMENT OF THE UNITED STATES

REPUBLIC OF GERMANY OF AMERICA

Dy By

(Authorised Oeficer) (Ceitreelhti 911i1e6)

(Address) (A.dreOe)

Ivo
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"MODEL

NATO MUTUAL SUPPORT AGREEMENT

"" ARTICLE I

INTRODUCTION

The Government of the United States of America and the Government of

_........ , desiring to further the rationalization, stan-

dardization, Interoperability, readiness, and effectiveness of their

respective military forces through Increased logistics cooperation, have

resolved to ,conclude this Support Agreement between'

and ,_(hereinafter referred to as the parties).
t%

ARTICLE II

"e PURPOSE

This Agreement I *entered into on the part of the United States pursuant.

to the authority of the North Atlantic Treaty Organization Mutual

Support Act of 1979 for the purpose of acquisition and transfer of

logistic support, supplies and services.. It Tstablishes basic terms and

conditions for provision of mutual logisti.c support, supplies and

services as defined in Article IV, paragraph a of this Agreement..

/ -•
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ARTICLE III

APPLICABILITY

I. This Agreement applies only to military forces deployed in Europe

and adjacent waters, and in the case of United States Forces to logistic

support, supplies and services in the inventory or otherwise under the

jurisdiction and control of United States Forces deployed in Europe and

- . adjacent waters.

2. United States Government commitments under this Agreement are

. subject to the NATO Mutual Support Act and to the availability of

appropriated funds.

3. The parties understand that this Agreement will not be employed in a

manner to serve 'as a routine and normal source for supplies and services

reasonably available from United States commercial sources or from the

United States through Foreign Military Sales procedures under the Arms

Export Control Act.

ARTICLE IV

DEFINITIONS

1. As used In this agreement and In any Implementing arrangements the

following definitions apply:.

a. Logistics Support, Supplies, and Services. Food, billeting,

transportation, petroleum, oils, lubricants, clothing, communication

services, medical'services, ammunition, base operations support (and

construction incident thereto), storage facilities, use of facilities,

training services, spare parts and components, repair and maintenance

services, and airport and seaport servic.es.

CC-2
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b. Implementing Arrangement. An implementing arrangement is

generally used in cases of continuing provision of mutual logistic

support, supplies and services of a specific kind or relating to specific

equipment or events, and sets forth further details, terms and conditions

that define or facilitate this Agreement.

"c . Orders or Requisitions. Orders or requisitions call for the

provision of specific logistics support, supplies and services pursuant

to the terms of this Agreement and the applicable implementing arrangements,

if any.

d. Invoice. Invoices are those documents from the supplying party

which request reimbursement or payment for specific logistic support,

supplies and servlces rendered pursuant to this Agreement and the

applicable Implementing arrangements, if any.

e. •United States European Command Component Commands. United

States Army, Eu rpe (USAREUR); United States Navy,.Europe (USNAVEUR);

and United States Air Forces in Europe (USAFE).

f. Europe and Adjacent Waters. The Norti Atlantic Treaty Area as

defined in the North Atlantic Treaty (amended by the Protocol on the

Accession of Greece, Turkey, and the Federal Republic of Germany).,

* excluding North America.

S S" " C-3



ARTICLE V

BASIC TERMS AND CONDITIONS

1. Each party agrees to utilize its best endeavors, consistent with

national laws and priorities, not only in peacetime but also in periods

of emergency or active hostilities to provide the other party requested

logistic support, supplies and services as defined in this agreement,

and its implementing arrangements.

2. The transfer of logistic support, supplies and services between the

parties shall be pursuant to orders or requisitions issued in conformity

with the terms of this Agreement and any applicable Implementing arrange-

men t.

3. Compensation for the transfer of. logistic support,.supplies and

services made under the authority of this Agreement may be accomplished

by utilization of one of the following methods:

a. Reimbursement. Reimbursement in the supplying party's currency

based upon reciprocal pricing principles.

b. Exchange (Replacement In kind.) Replafement of supplies or

services with supplies or services of an identical or, as determined by

the party supplying the item to be replaced, of a substantially identical

nature.

p-4
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'4. In all transactions involving the transfer of logistic support,

supplies or services, the recipient party agrees that such logistic

r - support, supplies or services will not be retransferred, either temporarily

or permanently, by ;ny means to other than the forces of the receiving

party or a NATO government, or a NATO subsidiary body or agent thereof,

without the prior written consent of the supplying party.

- , 5 Unless modified by an Implementi~ng arrangement, an order or requisition

will contain the data elements in Annex A and will be in the format set

forth by the supplying party and in the language of both parties. The

parties will inform each other regarding any limitations which may be

imposed upon a party's personnel to issue or accept orders or requisitions.

* 6. As evidence of receipt by the receiving party of the logistic
support, supplLes or services bei.ng billed, invoices will include a

signed copy of the order', or requisition, or a line item listing, with

total value matching the total value of the invoi*ce. The invoice will

.-..... contain in Identification of any applicable Implementing arrangements

and will be In the format set forth by the supplying' party.

7. Settlement for the transfer of logistic support, supplies or services

will be made as follows:

!

a. Reimbursable Transactions. Credit and liabilities accrued from

reimbursable transactions under this Agreement will be liquidated by

direct payment not less often than once every three months. Payment is

due no later than thirty days from.ithe.,invoice date.

C-5



b. Exchange Transactions. Exchange transactions (replacementin-

kind), shall be settled through-the issuance or receipt, as applicable,

of replacement supplies or services within three months of the original

transaction. if not settled within this period, the exchange transaction

shall be converted, as of the date on which the three months end, to a

reimbursable transaction.

Implementing arrangements may set forth additional details concerning

settlement, provided they are consistent with this Agreement.

8. The parties agree to use the following reciprocal pricing principles:

a. 'In the case of specific acquisition by the supplying party from

its contractors for a receiving party, the price will be no less favorable

than the prices charged the Armed Forces of the supplying party by its

contractors for identical items or services, less any amounts excluded

by paragraph 8c of this Article. The price charged ,will take into

"account differentials due to delivery schedules, points of delivery and

other similar considerations.

b. In the case-of transfer- from the supplying party's own resources,

the supplying party will charge the same price •s the supplying party

charges its own forces for identical log'istic support, supplies or

services, less any amounts excluded by paragraph 8c 6f this A'rticle.

c. The parties agree that these reciprocal .principles exclude the

direct or Indirect charging of indi~ecr-.c'osts (including charges for

. ,
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of .. .Idnt dIu proauction equipment), administrative surcharges and contract

admhinistration costs.

Provisions of tax and customs relief agreements appliocable to the

acquisition of materials, services, supplies and equipment by the receiving

party will appl y to lo9gistic support, supplies and services transferred

under this Alreement.

ARTICLE VI

INTERPRETATION AND REVISION

1. Any disagreement regard~ing the interpretation or application of this

Agreement or concerning l~ogistic support, supplies or services transferred

pursuant to this Agreement will be resolved by consultation between the

* parties, and will no t be referred to an international tribunal or third

party for sett~lement.

2. Either party may, at any time, request revision of this Agreement.

In the event such-a request is made, the two parties shall promptly

enter into negotiati ons.

ARTICLE VIi

EFFECTIVE DATE AND TERMINATION

1. This Agreement will become effective upon signature. It shall

remain in force for a period of five years, unless either party provides

one year's written notice to the other of its intention to terminate

this Agreement.
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2. This Agreement may be renewed or extended by agreement of the

par'tes in writing.

DONE AT ___

LIN TWO ORIGINALS IN THE ENGLISH AND LANGUAGES, BOTH

TEXTS BEING EQUALLY AUTHENTIC.

.C-

• o
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Agreement

between

The Secretary of Defense of the United States of America

and

The Federal Minister of Defense of the Federal Republic
of Germany

. - concerning

ii

t

Mutual Support in Europe.and Adjacent Waters
(Mutual Support Agreement - MSA)
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The Secretary of Defense of the United States of America

and

The Federal Minister of Defense of the Federal Republici ' ,of Germany

noting the provisions of Article IX of the Agreement between
the Parties to the North Atlantic Treaty regarding the Status
of their Forces (NATO SOFA) of 19 June 1951,

noting the Agreement to Supplement the Agreement between
. the Parties to the North Atlantic Treaty regarding the
* Status of their Forces'with respect to Foreign Forces

stationed in the Federal Republic of Germany (Supplementary
Agreement to NATO SOFA) of 3 August 1959,

noting the pertinent NATO documents, in particular
MC 14/3 of 16 January 1968 - Overall Strategic Concept
for the Defence of the North Atlantic Treaty'Organisation
Area; MC 36/2 (Rev.) of 18 March 1960 - Division of
Responsibilities in Wartime between the National Commanders
and the Major and Principal Subordinate Allied Commanders, in
conjunction with the Agreement between the Government of the
Federal Republic of Germany and'the Supreme Allied Commander

t ]Europe on the Division of Responsibilities and Cooperation
between NATO-Commanders and Territorial Commanders in Wartime
(SACEUR Agreement) of 9 February 1977; and the relevant NATO

- Standardization Agreements (STANAGs), and

noting that the Secretary of Defens' of the United States
of America pursuant to the NATO Mutual Support, Act of 1979
(Public Law 96-323) is authorized to enter into Agreements
concerning transfer of logistic support;

desiring to further the rationalization, readiness, and
effectiveness of their respective mnilitary Forces through
increased logistics cooperation, mindful that logistics is
a national responsibility, have resolved to conclude this
Mutual Support Agreement:

D"2

r.. . ** - .-- D'2



-2-

"Article 1

Purpose

I The purpose of this Agreement is to establish basic terms
and conditions for'provision of mutual logistic support,
supplies, and services.I Article 2

Definitions

As used in this Agreement and in any implementing arrange-
* ments, the following definitions apply:

a. Logistic Support, Supplies, and Services. Supply of
expendables and bulk expendables (food, petroleum, oils,
lubricants, clothing, ammunition, spare parts and components),
storage services, billeting, base operations support,
training services, repair and maintenance services,
communications services, medical services, transportation
and related service, use of facilities.

b. Implementing Arrangement. An implementing arrangement
is the detailed arrangement which is concluded on
the basis of this Agreement and sets forth the additional
details, terms and conditions.

c. Order. An order, when in its proper form and signed
by an authorized official, is a request for the provi-
sion of specific logistic support, supplies or services.

d. United States European Command (USEUCOM) Component
Commands. United States Army, Eujrope (USAREUR); United
States Naval Forces, Europe (USNAVEUR); and United States
Air Forces in Europe (USAFE) ..

e. Europe and Adjacent Waters. The North Atlantic
Treaty Area as defined in the North Atlantic Treaty
(amended by the Protocols on the Accession of Greece and
Turkey), excluding North America.
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Article 3

4 Applicability
1. This Agreement applies to military forces of the parties

in Europe and adjacent waters and to logistic support,
supplies and services which the United States Forces or
the Federal Armed Forces can provide within their own
competence.

2. This Agreement applies not only in peacetime, but also
in periods of crisis or war. Unless otherwise agreed,
support in crisis or war which is provided under the
Agreement between the Government Of the United States of

* America and the Government of the Federal Republic of
Germany concerning Host Nation Support during Crisis or /
War (HNS Agreement), dated April 15, 1982, will not be
affected by this Agreement and German civilian support in
crisis or war will be governed by the HNS Agreement
exclusively.

3. The parties understand that this Agreement will not be <Th
employed in a manner to serve as a routine and normal
source for supplies and services reasonably available:
(a) from United States or German commercial sources or
(b) acquirable through normal military sales procedures.

Article 4

Basic Terms and Conditions

1. Each party agrees to utilize its best endeavors, consis-
tent with national priorities, to enter into implementing
arrangements and to satisfy requests of the other party
for logistic support, supplies, and services. It is
understood that in using best endeavors, neither party is
required to agree to provide logistic support, supplies or
services which would impair the support of their own
requirements or other commitments.

2. The parties agree that the provision of logistic support,
supplies, and services between them will be accomplished
by orders issued and accepted under implementing arrange-
ments to this Agreement, or in conjunction with applicable

___ _ D-4
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STANAGS except as set forth in paragraph 4. The
documentation for a transaction will include all
necessary details, terms, and conditions to carry out the
logistic support, supplies and services, including thedata elements described in the Annex,

3. Implementing arrangements will be negotiated by USEUCOM
or USEUCOM Component Commands and the Federal Minister of
Defense of the Federal Republic of Germany or his
designated subordinate authorities. Implementing
arrangements will'generally identify those authorized to
issue and accept orders under the implementing arrange-
ments. The competent authorities of the contracting
parties will notify each other of specific authorizationIi or limitations on those command authorities, agencies, or
personnel able to issue or accept orders. In the case of
the United States, these notifications will go directly to
and from the USEUCOM Component Command concerned. In the
case of the Federal Republic of Germany, these notifica-
tions will go directly to and from the designated
authority.

4. In the absence of relevant implementing arrangements or
implemented logistic support STANAGs, orders may be issued) against this Agreement alone in times of crisis or war as

"�* well as in exceptional situations jointly approved by
Headquarters USEUCOM or the applicable USEUCOM Component
Command and the Federal Minister of Defense of the Federal
Republic ofGermany or his designated subordinate
authorities.

" - 5. Nothing in this Agreement shall serve as a basis for an
increased charge for logistic support, supplies, or
services if such logistic support, supplies, or services
would be available without charge or at a lesser charge
under terms of another agreement.

6. For any logistic support, supplie, or services, the
contracting parties may negotiate for payment either in
cash (a "reimbursable transaction") or payment in kind (an

"."exchange transaction"). Accordingly, the receiving party
S ii pay the supplying party in conformance with either

'Articles 5 and 10 or Articles 6 and 10, below.

Article 5

/ "Reimbursable Transactions

The supplying party will submit invoices to the receiving
party after delivery or performance of the logistic support,
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supplies, or services. Both parties will maintain records
of all transactions, and the parties will pay outstanding
balances not less frequently than quarterly. In pricing
reimbursable transactions, the parties agree to the following
"principles:.

a. In the case of specific acquisition by the supplying
party from its contractors or other government agency for
a receiving party, the price will be no less favorable
than the prices charged the armed forces of the supplying
party by its contractors for identical items or services.
The price charged will take into account differentials due
to delivery, scheduled points of delivery, and other
similar considerations.

i •b. In the case of transfer from the supplying party's
own resources, the supplying party will charge the price
established or- the same price as the supplying party
charges its own forces as of the date the order or
requisition is accepted for identical logistic support,
supplies, or services. In the case where a price has not
been established or charges are not made for one's own
forces, the parties will agree to a price in advance.

c.' When a definitive price is not agreed in advance on
the order, the order will set forth a maximum limitation
of liability for the requesting party pending agreement on.
a final price. The parties will promptly enter into nego-

.ýtions to establish the final price.

d. Unless otherwise agreed, the parties waive indirect
costs, administrative surcharges, and contract administra-
tion costs,'.

Article 6

"- Exchange Transacticns

Both parties will maintain records of all transactions, and
the receiving party will pay the supplying party in kind by
transferring to the supplying party logistic support,
supplies, or services that are identical or substantially
identical to the logistic support, supplies, or services
delivered or performed by the supplying party and which are
satisfactory to the supplying party.- If the receiving party
does not pay in kind within the terms of a replacement sche-
dule, agreed to or in effect at the time of the original
transaction with timeframes which may not exceed six (6)
months from the date of the original transaction, the trans-
action will be deemed a reimbursable transaction and governed
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by Article 5, except that the price will be established based
upon the date the replacement in kind was to take place. In
exceptional circumstances the parties may agree to a timeframe
up to one year.

Article 7

Invoices Access to Records

1. The invoice will contain an identification of the
applicable implementing arrangements. The invoice will beI accompanied by evidence of receipt by the party receiving

Sthe 
logistic-support , supplies , or services .

2. The parties agree to grant each other access to records
sufficient to verify, when applicable, that reciprocal
pricing principles have been followed and prices do not
include waived or excluded costs. Unless otherwise
specified in an implementing arrangement, records only
need be retained until the transaction is completed.

Article 8

4¶ Transportation
, j,

S" Unless otherwise agreed, supplies will be collected by the
original receiving party which will also furnish the materiel
r equired for the transportation. Any costs attributable to
deviations from this rule will be borne by the receiving
party. In the case of exchange transactions, transportation

& •for replacement will be in accordance with the agreement at
time of original transaction.

4Article 9

Transfer Limitatios

In all transactions involving the transfer of logistic
support, supplies, or services, the receiving party agrees
that such logistic support, supplies or services will not be
transferred, either temporarily or permanently, by any means
to'other than the forces of the receiving party or a NATO
government or a NATO subsidiary body or agency thereof with-
out the prior written consent of the supplying party.

D-7
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""• Article 10

Excluded Tax and Customs

Relief from taxes and customs of deliveries to and other
services rendered for the receiving party will be governed
by the applicable agreements.

, Article 11

Claims

1. The provisions of support items are without warranty,
express or implied, except that unless otherwise stated,
the supplies or services-are warranted to conform to those
ordered. To the extent that warranty rights against third
parties may subsist in any item provided by one party to
the other, such rights will, upon request, be assigned to
the other party.

2. Subject to the provisions of Article VIII of NATO SOFA
"and Article 41 of the Supplementary Agreement to NATO
SOFA, each party herewith waives any claim for damage
against the other party when such damage arises from the
use or operation of furnished items.

Article 12

Interpretation and Revision

SThe parties agree to make a good faith effort to resolve
-disagreements between the parties with respect to the inter-
pretation or application of this Agreement. In the case of
an implementing arrangement or transaction, the parties to the
arrangements or transactions will make a good faith effort to

- resolve any disagreements with respect to interpretation or
application of the arrangement or transaption. Differences

* of opinion which cannot be solved at the working level shall
be submitted to the parties to this.Agreement for
investigation and resolution by negot'iation.

Article 13

* Effective Date and Termination

1. This Agreement will become effective on the date of the
last signature and will continue in effect until termi-
nated by either party giving six months' notice in
writing. -.
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2. Either party may, at any time, request revision of this
Agreement. In the event such a request is made, the two
parties Shall promptly enter into negotiations.

3."'The parties agree that five years after this Agreement
enters into effect, they will jointly conduct a general
review to determine which amendments, if any, should be
made as a result of their experience in using the Agree-
ment.

Done at Bonn, on January 21, 1983. IN TWO ORIGINALS IN THE
ENGLISH AND GERMAN LANGUAGES, BOTH TEXTS BEING EQUALLY
AUTHENTIC.-

1*

For the Secretary of Defense For the Federal Minister
Sof the United States of Defense of the Federal

of America Republic of Germany

a )

4.
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